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Ms. Genevieve Salmonson, Director
office of Environmental Quality Control
State of Hawaii

gtate Office Tower, Room 702

235 South Beretania Street

Honolulu, Hawaii 96813

Dear Ms. Salmonson:
CHAPTER 343, HRS

Environmental Agsessment (ER) Determination
Finding of No gignificant Impact (FONSI)

Recorded owners/

Applicants : Roy and Brendan Mesker

Agent . Plan Pacific

Location . 447 portlock Road - East Honolulu, Oahu

Tax Map Key : 3-9-16: 3

Request . After-the-fact Shoreline getback Variance
{sV)

Proposal . Retention of a concrete, below grade,
swimming pool, & portion of which

(approximately 326 sguare feet} is
located within the 40-foot shoreline
setback

attached and incorporated by reference is the Final EA prepaxred by
the agency for the project. Based on the significance criteria
outlined in Title 11, Chapter 200, Hawaiil administrative Rules, we
have determined that preparation of an Environmental Impaci/’
gtatement is not required.

We have also enclosed 2 completed Ihe Environmental Notice
publication Form and four (4) copies of the above—referenced Final
EA, and diskette.
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If you have any questions, please contact Steve Tagawa of our staff
at 523-4817.

Sincerely yours,
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1. PROJECT SUMMARY

Project Name:
Applicant/Landowner:
Site Address:

Tax Map Key:

Project Area:

Existing Use:
Proposed Use:

State Land Use District:

East Honolulu Sustainable
Communities Plan Designation:

Zoning District:

Special Management Area
and Shoreline Setback:

Action Requested:

Approving Agency:

Agencies & Groups Consulted:

Action Requiring Assessment
Under Chapter 343:

Anticipated Determination:

Swimming Pool - Portlock Residence

Roy and Brendan Mesker

447 Portlock Road, Maunalua Bay, Oahu

3-9-016:003

17,529 square feet

Residential; new dwelling under construction

Single family dwelling, swimming pool, and landscaping

Urban District

Residential and Low Density Apartment
R-10 Residential

The lot is located within the Special Management Area and
is subject to a 40-foot shoreline setback

After-the-fact shoreline setback variance for replacement
of a nonconforming swimming pool and deck with a
reconstructed pool which reduces nonconformity

Department of Planning and Permitting
650 South King Street, 7th Floor
Honolulu, Hawaii 96813

Neighborhood Board #1 — Hawaii Kai, City and County
Department of Planning and Permitting, Board of Water
Supply, State Historic Preservation Division, Department of
Land and Natural Resources, Office of Hawaiian Affairs,
and Department of the Army

Reconstruction of a portion of the nonconforming
swimming pool within the shoreline setback

Finding of No Significant Impact (FONSI)



2. GENERAL DESCRIPTION OF THE ACTION’S
CHARACTERISTICS

2.1 TECHNICAL CHARACTERISTICS

Description of the Property and Project Background

The subject property is a private residential parcel of land which is 17,529 square feet in size. It
is located on the makai or west side of Portlock Road in East Honolulu (see Figure 1). The
parcel is bordered by privately-owned single-family residences to the north and south, Portlock
Road to the east, and the shoreline to the west (see Figure 2). The shoreline is defined by an
existing seawall that is connected to seawalls on adjacent properties to the north and south (see
Exhibit A). Like other Portlock seawalls, the seawall on the subject property is nonconforming
under the City's Shoreline Setback regulations, Chapter 23, ROH. The shoreline is established

at the seaward face of the seawall.

A 40-foot shoreline setback applies to the lot. The owners have demolished the previous
residence and are constructing a new residence mauka of the shoreline setback. A new
swimming pool has been partially constructed to replace the previous swimming pool and
concrete deck. Built prior to the Shoreline Setback regulations (the pool and deck appear on
DPP's 1967 aerial photographs), the previous swimming pool and concrete deck were located
partially within the shoreline setback and were considered legally nonconforming. The owners
planned to demolish the deck and portions of the existing swimming pool and build a
reconfigured pool. The net result would be a reduction in paved area within the shoreline

setback.

On behalf of the owners, All Pool & Spa applied for a building permit for demclition of the
existing pool and deck and rebuilding of the swimming pool. On September 6, 2001, the
Depariment of Planning and Permitting (DPP) issued Building Permit No. 525746 granting

approval for this work.

Previously, in July, the owners’ architect had sent a letter and plan drawing to DPP requesting
approval of the demolition and pool reconfiguration under the shoreline setback regulations. On
September 29, a few weeks after Building Permit No. 525746 was issued, the architect received
a letter from DPP stating that a shoreline setback variance would be required. However, DPP

did not retract Building Permit No. 525746,

In reasonable reliance on Building Permit No, 525746, the owner proceeded in good faith to
demolish the existing pool and deck and build a reconfigured pool in November-December
2001. In January 2002, after the pool shell was constructed, the DPP issued a Notice of
Violation and ordered work 1o be halted. DPP stated that Building Permit No. 525746 had been
issued in error and that an after-the-fact shoreline setback variance would be required for the

reconfigured pool.

The owners began construction of the new residence in May 2002, under a separate building
permit. Like the previously exisling residence, demolished in May 2001, the new one is Jocated
entirely mauka of the shoreline setback. No further work is planned on the pool until action is
taken on the shoreline setback variance request. Appendix A provides more information on the
justification of the request for a shoreline setback variance.
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Description of the Project

The project described in this document involves reconfiguration of the previously existing pool
and removal of a concrete deck and bench-wall. The previously existing pool was rectangular in
shape with semi-circular extensions on either end (see Figure 3). The pool was surrounded by
a concrete deck covered with Futura stone, which extended beyond the pool farther into the
shoreline setback. A low concrete wall bordering the makai edge of the deck served as a built-
in bench (see Figure 3). The previously existing deck and bench-wall extended approximately
17 feet, at the greatest distance, into the 40-foot shoreline setback area. The total area of
concrete structure within the shoreline setback was 557 square feet.

The new pool is a simple rectangle that is slightly narrower and longer than the previously
existing pool. The pool would be a fresh water pool with filtration and chlorination systems.
The new pool also has a pool cover storage compartiment recessed in the ground at its north
end (see Figure 4). it extends approximately 8 feet, at the greatest distance, into the shoreline
setback area. Because the concrete deck will not be replaced, the total area of concrete
structure within the shoreline setback will be reduced to 326 square feel.

The following table summarizes the total concrete area within the shoreline setback of the
previously-existing pool and deck and that of the reconfigured pool. The areas were calculated

using AutoCAD drawings (see Exhibit B).

Concrete Structures ' Area within Shoreline Setback
Previously-existing pool & deck 557 sf
Reconfigured pool 326 sf

Difference -231 sf

[reduction in nonconforming area) :

Allowing the reconfigured pool would result in a reduction of 231 square feet of concrete
structures within the shoreline setback, thus reducing nonconformity by 41 percent.

2,2 ECONOMIC AND SOCIAL CHARACTERISTICS

The proposed project will not generate any new jobs nor increase the resident population of the
area.

2.3 CULTURAL AND HISTORIC CHARACTERISTICS
The subject property does not contain plants or animals of traditional Hawaiian subsistence

gathering value and is not currently used for cuitural or religious practices. Public access to the
shoreline for fishing, gathering, or recreation will not be affected by this project.

24 ENVIRONMENTAL CHARACTERISTICS

The subject property does not contain unique or endangered species of plants noris a
significant faunal habitat.
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3. DESCRIPTION OF THE AFFECTED ENVIRONMENT,
IMPACTS, AND MITIGATION

3.1 CLIMATE

The area is characterized by warm temperatures and an average annual rainfall of
approximately 30 inches per year.

The proposed project will have no effect on climatic conditions and no mitigative measures are
necessary.

3.2 TOPOGRAPHY

The subject property is flat with a slight slope, approximately a 2-foot change in grade, from the
street down to the seawall. The elevation of the area where the pool is proposed to be located
is approximately 8 feet above mean sea level.

Since it was previously built upon, cut and fill earthwork is not necessary. Some minor grading
may be required to implement the proposed landscape design.

3.3 SOILS AND GEOLOGY

The subject property is located on the southeastern end of the Koolau Mountain Range on the
northwestern flank of Koko Head crater. According to the soils report completed for this parcel,
the formation of the Koolau Mountain Range above sea level is believed to have begun in late
Tertiary/early Pleistocene time (between 1 and 12 million years ago) by eruptions of lava from a
rift zone roughly paralleling the existing mountain crest trends. After cessation of the main
volcanic activity, deep valleys such as Palolo and Manoa were carved into the mountain.

During high stands of sea level, the vaileys were infilled with sediments. Volcanic activity later
resumed on the southeastern end of the Koolau Range and consisted of more than 30 separate
cinder, spalter, and ash cones. These late-stage eruptions are known as the Honolulu Volcanic
Series and consist of well-known landmarks such as Diamond Head, Koko Head, Punchbow|,

and Tantalus.

The ground surface of the subject property slopes gently downwards from the front of the
praperty (mauka) to the rear of the property (makai). Surface elevations range from
approximately 6.7 to 9 feet. According to the U.S. Department of Agriculture, Natural
Resources Conservation Service (fka Soil Conservation Service) publication, Soil Survey of
Islands of Kauai, Oahu, Maui, Molokai, and Lanai, State of Hawaii (August 1972), the soil of the
subject property is of the Jaucas Series. In particular, the soil is classified as Jaucas sand, 0 to
15 percent slopes (JaC). Jaucas soils consist of excessively drained, calcareous soils that
occur as narrow strips on coastal plains, adjacent to the ocean. Jaucas sand (JaC) permeability
is described as rapid, and runoff is very slow to slow. The hazard of water erosion is slight, but
wind erosion is a severe hazard where vegetation has been removed. The available water
capacity is 0.5 to 1.0 inch per foot of soil. Workability of this soil is slightly difficult because the
soil is loose and lacks stability for use of equipment.

In general, soil suitability studies serve mainly to describe the relative productivity of different
land types for agricultural production. The subject property is in a well established residential



area and will not be used for agricultural production in the foreseeable future. The soil is
generally suited for the proposed construction, and any impact due to construction will be
negligible,

3.4 HYDROLOGY AND DRAINAGE

The previous dwelling was located in the middle of the lot with the entrance oriented toward the
front of the lot, facing east. The new dwelling is situated on the lot in almost the exact position
and orientation as the previous dwelling. Vehicular access to the lot is through the northeast
corner and the driveway, made of regularly spaced pavers, passes the front door of the dwelling
to the garage located on the southeastern corner of the lot. As previously mentioned, the
property slopes gently from mauka (east) to makai (west), going from approximately 9 feet to
B.7 feet. On-site drainage of surface run-off is directed by swales from the front southeast
corner of the lot to the narrow side yards, and then to the rear of the property where run-off will
be absorbed {see Exhibit D). The property is not affected by natural or man-made
drainageways.

3.5 NATURAL HAZARDS

The subject property Is located along the shoreline and within the Special Management Area.
The Flood Insurance Rate Map (FIRM) of the National Flood Insurance Program shows that the
seaward portion of the property is located within FIRM Zone A, which is defined at being within
the 100-year flood inundation area, no base flood elevations determined. The mauka portion of
the property is designated FIRM Zone D, flood hazard undetermined. The propenrty is also
situated within the Tsunami Evacuation Zone, as defined by Oahu Civil Defense.

The swimming pool site lies within FIRM Zone A, and its design and construction will comply
with Title 44 of the Code of Federal Regulations, § 60.3 (a)(3)(iv). Swimming pools are exempt
from City Flood Hazard District regulations contained in the Land Use Ordinance. The
proposed pool reconfiguration will not exacerbate any hazard conditions.

3.6 COASTAL PROCESSES

According to the Oahu Shoreline Study', the Portlock shoreline is protected by vertical seawalls
for a distance of 4,000 feet south of the old Henry Kaiser estate (p. 31). This area
encompasses most Portlock shoreline residential lots, including the subject property. The Study
states, “There is little or no sandy beach remaining, and lateral access is restricted.” According
to DPP records, the seawall fronting this lot is nonconforming.

Because this section of the Portlock shoreline is entirely protected by seawalls, construction of a
swimming pool within the shoreline setback will have no effect on littoral transport or other

coastal processes.

1 City and County of Honolulu, Department of Land Utilization, Oahu Shoreline Study: Part 2, Management
Strategies, November 1989,



3.7 FLORA AND FAUNA

The project site does not contain any threatened or endangered species and thus does not
require mitigative measures. Vegetation on the project site consists primarily of coconut trees,
bougainvillea, other frees and shrubs of common varieties, and alien weeds and grass.

Existing mature trees will be retained in place. New shrubs, trees, grass, and groundcover will
be planted. _—

3.8 ARCHAEOLOGICAL AND HISTORIC RESOURCES

No archaeological features exist on the subject property and no negative impacts are
anticipated. If the need for further archaeological study is indicated, all applicable requirements
of the Department of Land and Natural Resources will be executed. Should features or human

remains be found during the course of construction, all‘work will _be stopped and both the State
Historic Preservation Division and the Oahu Island Burial Council will be notified.

3.9 NOISE

Potential noise impacts will be generated from short-term construction activity. Construction
noise may impact nearby existing residential areas, but will be confined to daytime only and “

should be relatively short-term.

3.10 AIR QUALITY

Air quality impacis attributed to the proposed action may include dust generated by short-term
construction-related activities. The action is of a small-scale and the impact to local and
regional ambient air quality conditions will be negligible.

3.11 WATER QUALITY

The proposed pool reconfiguration and its operation and maintenance will have no impact on

ocean waters or existing water quality. The frésh water pool would have a water circulation and

filtration system, as well as a chlorination system, to keep the pool walls and water clean. Itis

not anticipated that the pool would require regular or frequent draining. At most, the pool may

be drained once every 10 years for maintenance. As such, the only built drains are those for

water circulation and filtration. Should the poo! require draining, for maintenance, storm events

or other reasons, the water would be de-chlorinated and a submersible pump would be inserted —-
into the pool. The water would be pumped out and dispersed onto the landscaping. Nearby

ocean water quality will not be affected.

3.12 VISUAL RESOURCES

The subject property and shoreline in the immediate area are not visible from Portlock Road or
from other public lands. Views from the seawall across the bay 1o Diamond Head will not be
affected, nor will views along the seawall.

From the ocean, one sees primarily the large residential buildings that extend along the coast.
The view of the subject property has been improved because the owners have planted a grove

10



of coconut palms that will partially screen the house and pool from view. Because the
swimming pool and pool cover storage are recessed into the ground, and the ground level of the
lot is eight feet above sea level, these structures will have no impact on views.

3.13 SOCIAL AND EMPLOYMENT CHARACTERISTICS

No significant socio-economic impacts are associated with the proposed action,

3.14 CHARACTER OF THE COMMUNITY

The proposed action will have no effect on the character of the community. Other beachfront
properties in the area also have swimming pools.

3.15 INFRASTRUCTURE

The proposed action will have no effect on existing roadways, traffic, or parking; except for
short-term construction-related traffic. The proposed action will also have no effect on water
supply, wastewater systems, drainage facilities, solid waste disposal, electric/power service, or
communications services. No mitigation measures are required.

3.16 PUBLIC SERVICES

The proposed project will not resulf in any change in the demand or supply of existing public
services (police, fire protection, schools, medical, or recreation).

3.17 OVERALL SHORT-TERM AND LONG-TERM MITIGATION MEASURES

As indicated above, potential adverse impacts to the area are insignificant. Short-term impacts
will result in the construction phase that will require movement of vehicles within the project site.
These activities will generate localized noise and dust during construction periods. Mitigation
measures to minimize adverse air quality would include frequent watering of unpaved
construction areas, dust screens, and mulching and planting of ground cover and other
vegetation as soon as possible after construction. Construction activities would comply with all
applicable regulations of the City and State Department of Health.

Long-term negative from the proposed project are expected to be insignificant. Recommended
mitigation measures include the following:

Short term:
o Wind screening as appropriate to limit fugitive dust.
o Restrict use of construction equipment to daylight hours.

Long term:

o Use of appropriate engineering, design and construction measures to ensure
adequate drainage and irrigation of the site.

11



3.18 SUMMARY OF ADVERSE ENVIRONMENTAL EFFECTS WHICH CANNOT
BE AVOIDED

The proposed pool reconfiguration and new landscaping will result in unavoidable, though

negligible, construction related impacts as described earlier in this section. Potential effects

include noise impacts occurring from site completion and planting activities. In addition, there

may be temporary air quality impacts associated with dust generated from construction

activities, and exhaust emissions discharged by construction equipment. The proposed project -
is not anticipated to create any significant, long-term adverse environmental effects.

3.19 IRREVERSIBLE AND IRRETRIEVABLE COMMITMENTS OF RESOURCES
Major resource commitments include the financial commitment for construction materials,
manpower and energy required for the project's completion. No other significant irreversible

and irretrievable commitments of resources have been identified in connection with the
proposed action,

4. ALTERNATIVES TO THE PROPOSED ACTION ’

41 ALTERNATIVES CONSIDERED t

Restore Prior Condition ‘-

Under this alternative, the original pool and deck would be restored. This is not a desirable
alternative because it would not decrease the paved area within the shoreline setback. In
addition, the shape of the previous pool lacked utility and made cleaning and maintenance
difficult.

Eliminate the Pool

Based on the owners’ objectives for the property, this is undesirable. if the owners had not
been granted a building permit for the new pool, they might have opted instead to retain the
previously existing pool and deck.

Relocate Pool Entirely Outside of the Shoreline Setback

Other possible alternatives for accommodating the swimming pool outside of the shoreline
setback include moving the house farther forward on the lot or placing the poo! on the side or at
the front of the house. From a water safety standpoint, it is preferable to site the pool at the
rear, ocean side of the house. Because the residence is oriented to the ocean, the pool will be
highly visible from main living areas and thus subject to continual monitoring for safety.
Locating the poo! on the side or at the front of the house would reduce supervision of pool use.
Note that most residential swimming pools are located in rear yards for reasons of safety and

privacy.

Theoretically, it would be possible to site the pool further forward on the lot, outside of the
shoreline setback. However, this would significantly constrain the design of the residence,
garage and parking. Moreover, moving the pool completely outside of the setback would yield
little or no public benefit in relation to the purpose of the shoreline setback. It would not restore

12



the natural shoreline, improve public access to and along the shoreline, or significantly affect
public views and open space. As a practical matter, re-siting the swimming pool now would
require significant and costly changes in the construction of the residence.

Given the circumstances, the proposed location of the swimming poo! is the practicable
alternative that conforms best to the purpose of the shoreline setback regulations. The proposal
would result in a net decrease in the area of concrete structures within the shoreline setback,

thus reducing the degree of nonconformity.

5. LIST OF ALL APPROVALS AND PERMITS REQUIRED

Only one discretionary approval is required for this project: an after-the-fact shoreline setback
variance from the City Department of Planning and Permitting in order to allow continued
construction of a reconfigured poo! within the shoreline setback area.

A building permit will be required to complete pool construction.

6. SIGNIFICANCE CRITERIA

According to the Department of Health Rules {(11-200-12), an applicant or agency must
determine whether an action may have a significant impact on the environment, including all
phases of the project, its expected consequences both primary and secondary, its cumuiative
impact with other projects, and its short and long-term effects. In making the determination, the
Rules establish "Significance Criteria® to be used as a basis for identifying whether significant
environmental impact will result from the development. According to the Rules, an action shall
be determined to have a significant impact on the environment if it meets any one of the
following criteria:

1. Involves an irrevocable commitment to loss or destruction of any natural or
cultural resources;

The proposed pool reconfiguration will not affect coastal processes, public access o or along

the ocean, or public views of the ocean. The subject property does not contain any known

cultura! or historic resources. It also does not contain any wetlands or other unigue habitats.

2. Curtails the range of beneficial uses of the environment;

The subject property and its surroundings are already committed to residential uses. The
proposed project will not have any effect on the range of beneficial uses of the privately owned
land or resources.

3. Conflicts with the State's long-term environmental policies or goals and guidelines
as expressed in Chapter 344, HRS; and any revisions thereof and amendments
thereto, court decisions, or executive orders;

The proposed development is consistent with the Environmental Paolicies established in Chapter
344, HRS. The pool will not affect the State's natural resources nor lower the total quality of life
for Hawaii residents. The project also complies with the guideline of protecting the shorelines of
the State from encroachment of manmade improvements, structures, and activities by reducing

the amount of built structure in the shoreline setback area. The shoreline and coastal
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processes have been altered by the seawall built over 40 years ago; they will not be further
affecled by the proposed project.

4, Substantially affects the economic or social welfare of the community or state;

The proposed project will have no effect on the socio-economic welfare of the community or
state.

S. Substantially affects public health;

The proposed project will not affect public health. Its current state (vacated premises and
unfilled pool), could pose a hazard should trespassers wander onto the subject property.

6. Involves substantial secondary impacts, such as population changes or effects on
public facilities;
The proposed project does not involve substantial secondary impacts.

7. Involves a substantial degradation of environmental quality;
ltis not anticipated that the proposed project would in any way degrade environmental quality.

8. Is individually limited but cumulatively has considerable effect on the
environment, or involves a commitment for larger actions;

The proposed project is too insignificant to have a considerable effect on the environment and
does not involve a commitment for larger actions.

9. Substantially affects a rare, threatened or endangered species or its habitat;
There are no endangered plant or animal species located on the subject propenty.

10. Detrimentally affects air or water quality or ambient noise levels;

Construction may produce temporary impacts to air quality and noise levels; however, these
impacts will be negligible. Water quality will not be affected (refer to Section 3.11).

11.  Affects oris likely to suffer damage by being located in an environmentally
sensitive area, such as a flood plain, tsunami zone, beach, erosion-prone area,
geologically hazardous land, estuary, freshwater, or coastal waters,

The proposed swimming pool is located within a flood hazard zone and a tsunami evacuation
zone and could potentially suffer damage from a tsunami or similar event. However, outdoor
swimming pools are exempt from the City's flood hazard regulations. Construction of a
swimming pool is not expected to increase the flood hazard for the subject property or

surrounding properties.

12.  Substantially affects scenic vistas and view planes identified in county or state
plans or studies;

The proposed project will not affect any public scenic vistas or view planes identified by the

county or state.

13. Requires substantial energy consumption,

The proposed project and its construction are extremely smali-scaled and will not require
substantial energy consumption. Operations associated with the pool (lighting, cleaning, etc.)
will consume electricity on a level that is considered typical for a single family dwelling.
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7. ANTICIPATED DETERMINATION

Based on the findings of this Environmental Assessment, the proposing agency has determined
that the proposed project will not have a significant environmental impact and an Environmental
Impact Statement (EIS) will not be required. Therefore, a Finding of No Significant Impact

(FONSI) is anticipated.
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Exhibit A: Site Photos
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Photos of Pool
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Photo C: Pool shell in present condition
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Exhibit B: CAD Drawings and Calculations of

Previously Existing and New
Concrete Covered Area
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Exhibit C: Site Plan
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Exhibit D: Site Grading Plan
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Appendix A: Rationale for Granting a Variance




Rationale for Granting a Variance from the Shoreline Setback Ordinance,
Chapter 23, Revised Ordinances of Honolulu (ROH)

This statement addresses the criteria for granting a shoreline setback variance under
the Shoreline Setback Ordinance of the City & County of Honolulu (Chapter 23,
ROH) and the Administrative Rules adopted pursuant thereto.

Introduction

In conjunction with building a new residence, the owners are seeking to replace a
previously-existing swimming pool with a new swimming pool. Built prior to
adoption of the shoreline setback regulations, the previously-existing pool and
concrete deck were located partially within the shoreline setback and were legally
nonconforming. The pool and deck show up on the 1967 set of aerial photographs
found at the Department of Planning and Permitting; the Shoreline Setback statute

was enacted in 1970.

Because the previously-existing pool had an irregular shape not suited to lap
swimming, the owners planned to demolish it and the surrounding concrete deck.
The net result would be a reduction in total concrete area within the shoreline
setback, as shown in the table below. Having secured a building permit for this
work, the owners demolished the original pool and deck and reconstructed the
pool only. Further background information and description is provided in the Final
Environmental Assessment.

Concrete Structures Area within Shoreline Setback
Previously-existing pool & deck 557 sf

Reconfigured pool 326 sf

Difference -231 sf

[reduction in nonconforming areal

Hardship Criteria (Section 23-1.9, ROH)

The owners will suffer hardship if not allowed to complete the construction of their
reconfigured swimming pool partially within the shoreline setback. Following are
the specific reasons for hardship corresponding to the criteria set forth in the
Shoreline Setback Ordinance.

1. The owners will be deprived of reasonable use. Reasonable use is usually
interpreted to mean the basic use for which the property is entitled under zoning —
in this case, the ability to have a residence on property zoned R-10 Residential

District.




In this case, reasonable use includes the owners’ right to maintain the pre-existing
nonconforming swimming pool. It was always the owners’ intent to maintain a
swimming pool on the makai side of the residence in the same location as the
original nonconforming swimming pool. To carry out this intent, the owners had
two options: (a) to retain the existing pool and deck, performing repairs and
modifications allowable within the nonconforming provisions of the shoreline
setback regulations; or (b) to obtain the necessary permits to demolish and rebuild
the swimming pool, in the same location as the nonconforming pool.

In reasonable reliance on Building Permit No. 595746, the owners proceeded in
good faith to demolish the original, nonconforming swimming pool and deck.
Thus, the owners’ nonconforming use right and on€ of the two options to retain the
pool in the original location were inadvertently eliminated.

The owners’ nonconforming use right was extinguished through error of the City in
granting the building permit, thereby causing ther to lose a portion of the
reasonable use of the property. If the DPP does not granta shoreline setback
variance allowing replacement of the nonconforming swimming pool, then the
owners would be denied reasonable use.

2. The proposal is due to unique cifcumstances. 1he property had a previously-
existing, nonconforming pool and deck that together encroached 557 square feet
into the shoreline setback. In addition, the property is trapezoidal in shape, so that
it is wider at the shoreline (rear) and narrower at the front (mauka) end of the lot.
This means that (a) the lot has a larger area within the shoreline setback than would
a rectangular lot; and (b) it is more Sifficult to site @ swimming pool on the side or
in front of the house, without significantly affecting the size or layout of the
residence or the siting of the garage and parking.

3. The proposal is the practicable alternative which conforms best to the purpose
of the shoreline setback regulations.

According to Section 23-1.2 ROH, the purpose of the shoreline setback is as
follows:
e to protect and preserve the natural shoreline, especially sandy beaches;

s to protect and preserve public pedestrian access laterally along the shoreline
and to the sea;

« to protect and preserve open space along the shoreline; and
e to reduce hazards to property from coastal floods (secondary policy).
The property is protected by a nonconforming seawall that is part of a larger,

continuous structure defining the seaward edge of properties thrgughout this
section of Portlock. Built many years ago to protect Portlock residences, the
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seawall altered natural conditions by permanently fixing the location of the
shoreline and interfering with natural cycles of sand erosion and accretion. Ason
other beaches, the dry beach makai of the shoreline has been lost to coastal
erosion, thus interfering with public pedestrian access laterally along the shoreline.
Along this entire stretch of Portlock, the seawall stands several feet above sea level
and therefore interferes with open space and views along the shoreline. This has
been the status of the Portlock coast for 40 years or more.

The pool structure that is the subject of this variance application replaces a
previously-existing nonconforming swimming pool and concrete deck. Because of
the presence of the seawall, neither the pre-existing pool and deck, nor the
proposed pool structure, affect littoral processes or pedestrian access.

With regard specifically to open space and views, the pre-existing pool and deck
were not visible from the ocean because they sat flush with the ground and were
behind a low bench wall at an elevation around eight feet above mean sea level.
The proposed pool will also be flush with the ground and not visible from the
ocean.

From the ocean, one sees primarily the large residential buildings that extend along
the coast. The view of the subject property has been improved because the owners
have planted a grove of coconut paims that will partially screen the house and pool
from view.

With regard to natural hazards, replacement of the pre-existing swimming pool
with a pool of approximately the same size will not increase the hazard of flooding.
By removing the concrete deck, the owners will decrease impervious surface in the
rear yard and have a larger area available for seepage of run-off. Note that
swimming pools are exempt under the City’s Flood Hazard District regulations.

Other possible alternatives for accommodating the swimming pool outside of the
shareline setback include moving the house farther forward on the lot or placing
the pool on the side or at the front of the house. From a water safety standpoint, it
is preferable to site the pool at the rear, ocean side of the house. Because the
residence is oriented to the ocean, the pool will be highly visible from main living
areas and thus subject to continual monitoring for safety. Locating the poo! on the
side or at the front of the house would reduce supervision of pool use. Note that
most residential swimming pools are located in rear yards for reasons of safety and

privacy.

Theoretically, it would be possible to site the pool further forward on the lot,
outside of the shoreline setback. However, this would significantly constrain the
design of the residence, garage and parking. Moreover, moving the pool
completely outside of the setback would yield little or no public benefit in relation
to the purpose of the shoreline setback. As a practical matter, re-siting the
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swimming pool now would require significant and costly changes in the
construction of the residence.

Given the circumstances, the proposed location of the swimming pool is the
practicable alternative that conforms best to the purpose of the shoreline setback
regulations. The proposal would result in a net decrease in the area of concrete

structures within the shoreline setback, thus reducing the degree of nonconformity.
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Appendix B: Comments and Responses




Comments Received on the Draft Environmental Assessment

City and County of Honolulu

Board of Water Supply

Department of Planning & Permitting

State of Hawaii

Dept. of Land & Natural Resources - Historic
Preservation Division

Dept. of Land & Natural Resources — Land Division

Office of Environmental Quality Control

Office of Hawaitan Affairs

Federal

Department of the Army

June 24, 2002

July 18, 2002

June 25, 2002

August 6, 2002

July 10, 2002

June 21, 2002

June 20, 2002
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Appendix C: Certified Shoreline Survey

Note: The following survey map shows the shoreline at the seaward face of the seawall,
as it was certified on April 19, 1989; it also shows a seaward encroachment of the seawall
foundation, denoted as “Easement A.” Dated November 17, 2002, the survey map
confirms that the seawall and the shoreline are in the same location as they were in 1989.

Chapter 13-222 of the Hawaii Administrative Rules, “Shoreline Certifications,” specifies
that where there is a permitted or nonconforming seawall, the shoreline is located at the
seaward face of the seawall. In this case, the face of the seawall is contiguous with the

seaward property line.

Application for re-certification of the shoreline was submitted to the Department of Land
and Natural Resources in November 2002. DLNR has delayed re-certification pending
the granting of a non-exclusive easement for the small portion of the seawall foundation
that encroaches into State land seaward of the property line. Once the easement is
granted, DLNR will issue the shoreline certification.
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