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Land Division, Department of Land and Natural Resources

SUBJECT: Final Environmental Assessment (FEA)/Finding of No Significant Impact
(FONSI) for Conservation District Use Application (CDUA) HA-3148 for
After-The-Fact Approval for Improvements to a Jeep Road, Associated
Erosion Control, and Tree Removal, North Kohala, Island of Hawaii, TMK:
(3) 5-8-001:009

The Department of Land and Natural Resources has reviewed Conservation District
Use Application (CDUA) HA-3148 and Final Environmental Assessment (FEA) for the
After-The-Fact Approval for improvements to a jeep road, associated erosion contro!,
and tree removal, North Kohala, Island of Hawaii, TMK: (3) 5-8-001:009.

The Draft Environmental Assessment (DEA) for CDUA KA-3045 was published in the
August 23, 2003 OEQC's Environmental Notice for the subject project. The FEA is
being submitted to OEQC. We have determined that this project will not have significant
environmental effects, and have therefore issued a FONSI. Please publish this notice in
the November 23, 2003 OEQC's Environmental Notice.

We have enclosed four copies of the FEA and CDUA HA-3148 for the project. The
OEQC Bulletin Publication Form is attached. Comments on the draft EA were sought
from relevant agencies and the public, and were included in the FEA. Please contact
Dawn Hegger of our Planning Branch at 587-0380 if you have any questions on this
matter.

Enclosures

BOARD OF LAND AND RATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT



T T

E -

DEC 8 2003

.9,003_—@-09--%\:!?5 ‘ o FILE GOPY

F inal Environmental Assessment

(KEAWEU(,A GEEP ROAD MMNTENANGI)

~ IMPROVEMENTS TO EXISTING JEEP
ROAD AT KEHENA 2"°, NORTH KOHALA,

' ¢
HAWAI‘I
2 g
o
=5 -0
-
ZES 9
S L
-‘-Qib w =
P k!
T L 7
PREPARED FOR:

Ms. Chandi Duke Heffner/Keawe‘ula, LLC.

' PREPARED BY:

% P L A N N ! N G
@ S O L UT 1 ONS
NOVEMBER 2003




%

¥

s

- %

———n
- &

v - - T ¥ ¥

FINAL ENVIRONMENTAL ASSESSMENT

IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2™

SUMMARY
PROJECT SUMMARY
Project: Jeep Road Maintenance, Kehena 2™
Applicant Ms. Chandi Duke Heffner/Keawe‘ula, LLC
Dot Lt & Yo s CDLNT)
Location North Kohala District; Island of Hawai'i
Tax Map Key (3) 5-8-01:09
Parcel Area 166.046 acres
Project Site Area Less than one (1) acre
State Land Use District Conservation, Resource (R) Subzone
County Zoning Agriculture, A-5a
The applicant seeks after-the-fact epproval for
improvements to the existing jeep road, associated
Project erosion control, and tree removal improvements within

the portions of the jeep road that are within the
Conservation District

Associated Actions Requiring
Environmental Assessment

Issuance of a Conservation District Use Permit

Agency Consultation for Draft
Environmental Assessment

State of Hawai‘i

« Department of Land & Natural Resources: Historic
Preservation Division, Land Management, Forestry
& Wwildlife, Na Ala Hele, Planning & Technical
Services, State Park and Aquatic Resources

« Department of Transportation

+ Office of Environmental Quality Control

« Office of Hawaiian Affairs

County of Hawai‘i

» Planning Department

« Department of Water Supply

« Department of Public Works

« Fire Department

» Police Department

Required Permits and Conservation District Use Permit
Approvals .
Determination Finding of No Significant Impact
Planning Solutions, Inc.
Consultant 210 Ward Avenue, Ward Plaza 330, Honolulu, HI 96814

Contact; Perry White (808)-550-4483
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FINAL ENVIRONMENTAL ASSESSMENT [MPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2'°

INTRODUCTION

1.0 INTRODUCTION

1.1 IDENTIFICATION OF APPLICANT AND OWNERSHIP

The Applicant is Chandi Duke Heffner, whose mailing address is c/o Planning Solutions, Inc,, 1210
Auzhi Street, Suite 221, Honolulu, HI 96814. Keawe'ula, LLC is the fee owner of the property
involved in the Project, Keawe*ula, being a portion of R.P. No. 7680, L.C. Aw. No. 8559-B, Apana 4
to William C. Lunalilo at Kehene 2™ District of North Kohala, Island, County, and State of Hawai'‘i,
being parcel 16-1, more particularly identified as Tax Map Key (“TMK") parcel: (3) 5-8-01:09.
Ownership of Keawe'ula is evidenced by the Warranty Deed, recorded at the Bureau of Conveyances
of the State of Hawai'i on January 30, 2002, as Document No. 2002-016847 (see, Exhibit 1 Location

Map; Exhibit 2 Tax Map; and Exhibit 3-Warranty Deed.)

12 IDENTIFICATION OF APPROVING AGENCY

This environmental assessment is being submitted in conjunction with an application to the Board of
Land & Natural Resources for a Conservation District Use Application (“CDUA"), in accordance
with Section 13-5-30 of the Department of Land and Natural Resources (“DLNR”) Administrative
Rules. The approving agency for this environmental assessment is DLNR.

13 IDENTIFICATION OF AGENCIES CONSULTED IN MAKING
ASSESSMENT
The following agencies provided assistance or information in preparing this assessment:

State of Hawal‘]

. Department of Land & Natural Resources: Historic Preservation Division, Land Management,
Forestry & Wildlife, Na Ala Hele, Planning & Technical Services, State Park and Aquatic
Resources

« Department of Transportation

. Office of Environmental Quality Control

« Office of Hawaiian Affairs

County of Hawai‘i

« Planning Department

« Department of Water Supply
« Department of Public Works
+ Fire Department

« Police Department

PAGEI-1
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FINAL ENVIRONMENTAL ASSESSMENT IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2™

PROTECT DESCRIPTION

2.0 PROJECT DESCRIPTION

2.1 LOCATION

The 166.046-acre oceanfront property is situated along Keawe'ula Bay and Keawanui Bay at the
Kehena 2™ Ahupua‘a, District of North Kohala, Island, County, and State of Hawai'i, and is
designated by the TMK No. (3) 5-8-01:09 (“Keawe*ula;” see, Exhibit 1-Location Map; and Exhibit 2-
Tax Map). Keawe‘ula is located on the makai or westerly side of the Akoni Pule Highway, also
known as the Kawaihae-Mahukona Road, approximately two miles south of Lapakahi State Park and
six miles north of Kawaihae. Keawe‘ula is flanked along its northern boundary by vacant State of
Hawai‘i land, on its southemn boundary by vacant land privately owned by Kamehameha Schools
Bishop Estate (“KSBE"), on its eastern boundary by the Akoni Pule Highway, and along its western
shoreline by the Pacific Ocean.

A narrow coastal strip of Keawe‘ula fronting the shoreline is classified “Conservation™ (“Resource”
Subzone) and the remaining portion of Keawe‘ula is classified Agricultural by the State Land Use
Commission, and zoned “Agricultural,” with a minimum lot size of five acres (A-5a), under the
Hawai‘i County Zoning Code (Chapter 25, Hawai‘i County Code). The Land Use Pattern Allocation
Guide (“LUPAG") map designates a narrow coastal strip of Keawe*ula along the shoreline as Open,
and the remaining portion of Keawe*ula as “Extensive Agricultural.” Keawe'ula is located within the
County of Hawai‘i’s Special Management Area (“SMA™), which runs along the Akoni Pule Highway.

22 EXISTING USES AND ACTIVITIES

Keawe‘ula is an undeveloped “rectangular-shaped” parcel, characterized by open scrub grassland and
iawe thickets. The northern, southern and eastern perimeter boundaries of Keawe‘ula are fenced
with 4-foot high hog-wire fencing. Entrance to Keawe‘ula is via & 4-foot high double gate. A jeep
road traverses across a portion of Keawe‘ula, with a branch-off mauka toward the Akoni Pule
Highway (see, Exhibit 4-USGS 1963/1964 Land Classification Map). Portions of this jeep road have
been improved with gravel (see, Exhibit 5-Site Map and Photographs).

2.3 PERMITS ISSUED FOR THE PROJECT

2.3.1  SPECIAL MANAGEMENT AREA EXEMPTION

Pursuant to the County of Hawai‘i Planning Commission Rules 9-4(10)C and 9-10G, the Planning
Director by letter dated September 22, 1999, determined that the primary and accessory
improvements to the jeep road are consistent with Planning Commission Rule 9-4(10)B(ii) or (vi), are
excmpt from the definition of “development,” and are exempt from the SMA Rules (see, Exhibit 6-

SMA exemption letter.)

2.3.2 SHORELINE SURVEY WAIVER

Pursuant to Planning Commission Rule 9-10B(8) and Planning Department Rule 11 45(c), the
Planning Director by letter dated September 22, 1999, waived the requirement for submission of a
certified shoreline survey based on the fact that the Project’s setback from the shoreline will exceed
the mandatory minimum 40-foot shoreline setback requirement. (see, Exhibit 6-SMA exemption

letter.)

2.4 SURROUNDING USES AND ACTIVITIES

The surrounding land areas are characterized by privately and publicly owned vacant lots of
comparable size which are similarly classified “Conservation” and “Agricultural” by the State Land
Use Commission, zoned “Agricultural” with a minimum ot size of 5 acres (A-5a) under the Hawai'i

PAGE2-1



IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2'° FINAL ENVIRONMENTAL ASSESSMENT
PROJECT DESCRIPTION

County Zoning Code (Chapter 25, Hawai‘i County Code), designated “Open” and ‘“Extensive
Agricultural” on the County's LUPAG map, and located within the County of Hawai‘i’s Special
Management Areas (“SMA™). Lands north and northeest of Keawe*ula at TMKs: 5-8-01:05 and 13
are owned by the State of Hawai‘i. Lands to the south and southeast of Keawe‘ula at TMKs: 5-8-
01:03, 08 and 14 are privately owned by KSBE.

2.5 PROPOSED USES AND ACTIVITIES

The Applicant is seeking a State Conservation District Use Permit to comply with DLNR’s March 11,
2003 letter (“March 11, 2003 Letter”), which found the Applicant in violation of Title 13-5, HAR and
Chapter 183C, HRS, for failing to obtain the “CDUA approval required by the Board’s August 27,
1999 decision.” Condition C of the March 11, 2003 Letter requires that the Applicant file a
Conservation District Use Application (“CDUA") by July 1, 2003 for the use, to determine their final
disposition (see, Exhibit 7-March 11, 2003 Letter). The Applicant believes she has fully complied
with the Board’s August 27, 1999 decision and is not subject to the March 11, 2003 Letter, which was
issued in violation of the Applicant’s due process rights. Her application was submitted without
prejudice to the Applicant’s due process argument.

The Applicant is seeking after-the-fact approval for improvements to the portions of the jeep road that
are within the Conservation District and associated erosion control and tree removal improvements
within the Conservation District. For purposes of this assessment, the improvements will be called
the “Project,” and that portion of Keawe'ula within the Conservation District on which the Project
took place will be called the “Project Area.” “Jeep Road” refers to that portion of the existing jeep
road in the Project Area.

2.5.1 DETERMINATION OF FINAL DISPOSITION OF ROADWAY IMPROVEMENT
YIOLATION

DLNR's August 27, 1999 staff report indicates that the improvement to the Jeep Road may have been
an “extension of 2 nonconforming use.” Section 13-5-2, HAR defines “Nonconforming use” as “the
lawful use of any building, premises or land for any trade, industry, residence or other purposes which
is the same as and no greater than that established immediately prior to October 1, 1964, or prior to
the inclusion of the building, premises, or land within the conservation district.”

Section 13-5-3, HAR, provides in part as follows:

(a) This chapter shall not prohibit the continuance of, or repair of nonconforming uses as defined
in this chapter. The burden of proof to establish that the land use or structure is legally
nonconforming shall be on the Applicant.

ook ok

(e) Repairs or reconstruction of the nonconforming structure shall not exceed the size, height or
density of the structure which existed immediately prior to October 1, 1964 or at its inclusion into the
conservation district.

Portions of the Jeep Road have been in existence and use immediately prior to October 1, 1964 as
identified in the 1063/1964 USGS Reference: Keawe'ula (see, Exhibit 4 1963/964 USGS Land
Classification Map.) Therefore, the completion of the roadway improvements in these portions of the
road, including the grading and placement of gravel for erosion control, and removal of fallen and
dead kiawe trees adjacent to the Jeep Road (which existed prior to October 1, 1964) constitutes the
repair or reconstruction of a legally nonconforming use and is not in violation of Title 13-5, HAR and

Chapter 183C, HRS.
In further support of this determination, the Applicant submits that the County of Hawai‘i Planning

Director has determined that the primary and accessory improvements to the Jeep Road are
“consistent with Planning Commission Rule 9-4(10)B(ii) or (vi).” In support of her conclusion, the
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FINAL ENVIRONMENTAL ASSESSMENT IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2'°

PROJECT DESCRIPTION

Planning Director found that the Jeep Road improvements were exempt because they constituted
“gither the repair or maintenance of a road or of an existing use, the unpaved jeep trail” (See Exhibit

6-SMA exemption letter).

2.5.2 AFTER-THE-FACT APPROVAL FOR ROADWAY IMPROVEMENTS
Alternately, in the event the non-conforming use is not approved, the Applicant secks after-the-fact
approval for the improvements along the Jeep Road, which consisted of grading, removal of fallen
and dead kiawe trees, and placement of further gravel. The removal of fallen and dead kiawe trees
was to prevent the outbreak of brush fires during times of drought. The placement of gravel was to
reduce erosion and the introduction of suspended sediments into nearshore waters during storm
events.
Alteration of Jeep Road. Grading, removal of fallen trees and placement of gravel along a portion of
the Jeep Road constitutes permitted land uses within the Protective (P) and Limited (L) subzones,
under Sections 13-5-22 and 23, HAR. All identified Jand uses and their associated permit or site plan
approval requirements listed for Protective (P) and Limited (L) subzones apply to the Resource (R}
Subzone under Section 13-5-24(g), HAR.
L-3 Erosion Control: Erosion control, flood control, and other hazard prevention devices or
facilities (D-1).
o P-12 Tree Removal.

. Removal of dead or diseased: (1) Non-native trees (A-1(1))

. Removal of more than five trees, six inches or greater in diameter measured at ground level

(D-1)

2.6 TIMETABLE FOR DEVELOPMENT
As discussed above in Section 2.5, this CDUA is for an after-the-fact approval for the Project, which
was completed between April and June of 1999.

27  APPLICANT’S OBJECTIVES FOR THE PROJECT
The Applicant has the following objectives with this Project:
L To comply with the March 11, 2003 Letter;

2. To preserve the aesthetic open space, vista and views of the area;

3 To minimize erosion and the introduction of suspended sediments into nearshore waters
during storm events;

4, To prevent the outbreak of brush fires during times of drought by removing fallen and

dead kiawe trees; and

5. To repair the Jeep Road.

PAGE2-3
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FINAL ENVIRONMENTAL ASSESSMENT IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2™
SETTING, IMPACTS AND MITIGATION

3.0 ENVIRONMENTAL SETTING, IMPACTS, &
MITIGATION MEASURES

3.1 LAND FORMS, SOILS, AND AGRICULTURAL ACTIVITIES

Setting. The elevation of Keawe'ula ranges from sea level to approximately 200 fect above mean sea
level along the mauka (northeasterly) boundary at the Akoni Pule Highway. A shallow (less than 10
feet) approximately 20~ to 30-foot wide gully traverses Keawe‘ula from the mauka boundary at the
Akoni Pule Highway to the shoreline.

The soils at Keawe'ula are classified by the United States Department of Agriculture, Soil
Conservation Services, Soil Survey Report as “KOC” or “Kawaihae Series, very rocky very fine
sandy loam, 6 to 12 percent slopes.” In a representative profile the surface layer is dark reddish-
brown, extremely stony, very fine sandy loam about 2 inches thick. Below this is dark, reddish brown
and dusky-red stony silt loam and loam. Hard pahoehoe lava bedrock is at a depth of about 33 inches.
The surface layer is neutral, and the subsoil is neutral to mild alkaline. Permeability is moderate,
runoff is medium and the erosion hazard is moderate. Rock outcrops occupy 10 to 20 percent of the
surface, with severely eroded areas in which small gullies are forming and the vegetation is sparse.
This area has been historically used for pasture.

The Land Study Bureau Overall Master Productivity Rating classifies the soil at Keawe‘ula as “E”, or
“Very Poorly Suited,” to agricultural productivity. The State of Hawai‘i, Department of Agriculture’s
Land of Importance to the State of Hawai‘i (“ALISH"), which lists all of the land in Hawai‘i with
agricultural significance, does not classify the area as being “Prime,” “Unique” or “Other Important
Agricultural Lands.”

Impacts and Mitigation. Minor changes to the landforms have occurred from the grading of the Jeep
Road and associated erosion control and tree removal improvements, However, no substantial
changes to the landforms or soils resulted or are expected to result from the Project, and the amount
of sediment entering the ocean has decreased in comparison with previous levels. The Project did not
result in loss of any valuable agricultural lands, since the soils at Keawe'ula are poor and Keawe‘ula

is currently not in agricultural use.

3.2 NATURAL HAZARDS

Setting.

Flood and Coastal Hazards. The U. S. Corps of Engineers Flood Insurance Rate Map (FIRM)
designates Keawe‘ula in Zone X. Zone “X” is designated for those areas outside of the 500-year
flood plain. The FEMA map designates Keawe‘ula in an area of minimal tsunami inundation. The
shoreline portion of Keawe‘ula is located within the County of Hawai‘i Civil Defense Agency's
Tsunami Evacuation Zone,

Volcanic and Earthquake Hazards, According to the United States Geological Survey map,
Keawe'‘ula is located within Lava Flow Hazard Zone 9, on a scale of ascending risk 9 to 1. Zone 9
consists of Kohala, the oldest volcano on the island, which last erupted about 60,000 years ago. The
Building Code designates the entire island of Hawai‘i in Earthquake Zone 3 and contains certain
structural requirements to address the relative seismic hazards.

Impacts and Mitigation. Keawe'ula is not located within the coastal high hazard area, and thus the
degree of risk to human life is minimal. The Jeep Road is sufficiently inland from the shoreline to be
beyond the high hazard area. The Project Area is also located in the lowest volcano risk zone on the

island.
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IMPROVEMENTS TO EXISTING JEEP ROAD, KEHENA 2'” FINAL ENVIRONMENTAL ASSESSMENT
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33 LIVING RESOURCES

33.1 FLORA

Setting. Elliott and Hall (August 1979) conducted a botanical survey at Keawe*ula and described four
types of botanical habitat: (1) open scrub grassland, (2) coastal forest, (3) gully vegetation and (4)
rocky shore. Each of these is described separately below.

1. Largely because of the semi-arid climate (average annual rainfall is less then ten inches), the
predominant vegetation and land cover type is open scrub grassland extending from
approximately 750 feet from the shoreline to the Akoni Pule Highway. Open scrub grassland
is characterized by moderately to widely spaced kiawe trees and shrubs that occur in
association with vast, rolling annual grasslands. Kiawe (Prosopis pallida) is an exotic plant
species introduced to Hawai'i in the 1800's. It is well adapted to the harsh, arid environment
of this area. Other plants common include the stinkgrass (Eragrostis cilianensis), and
waltheria (Waltheria americana). During periods of drought, most of these species die off or
become dormant. The average height of the grass ranges from one to two feet; and the trees
are commonly 15 to 25 feet height.

2. The coastal forest cover type exists between the rocky shoreline to approximately 750 feet
inland and occurs in dense patches. This cover type is characterized by a dense, continuous
cover of kiawe trees (30 to 40 feet in height) concentrated near or along the coast. Although
the under-story is less dense, species are similar to open scrub grassland.

3. Kiawe and taller, greener, more vigorous grasses characterize the vegetation found in the
widely spaced and shallow gullies (less than 10 feet deep) in this area.

4. The rocky shore cover type is characterized by black lava-rock boulder beaches. The
transition between coastal kiawe forest and rocky shore is abrupt, with the absence of
vegetative cover. No plant species listed by the U.S. Fish & Wildlife Services as threatened
or endangered, proposed, or a candidate species or “species of concern” occur at Keawe'ula
or within the immediate vicinity.

Impacts and Mitigation. Only dead trees were removed from the Project Area. This is not a
significant impact since all the dominant species on the site are common xerophytic exotics such as
kiawe. In addition, no plant species listed by the U.S. Fish & Wildlife Services as threatened or
endangered, proposed, or a candidate species or “species of concern” occur in the Project Areg or at
Keawe*ula, and Keawe‘ula has not been declared as a critical habitat for any plant species.!

3.3.2 FAUNA

Setting. Known fauna found within Keawe‘ula consists predominantly of lowland urban birds, such
as common myngh (Acridotheres tristis), house finch (Carpodacus mexicanus), northern cardinal
(Cardinalis cardinalis) and Japanese white-eye (Zosterops japonica), and game species such as
Erckle’s Francolin (Francolinus erckelii) and Japanese Quail (Coturnix Coturnix). None of these
species is rare or endangered. Additionally, no resident endemic and indigenous land birds, resident
indigenous seabirds, resident endemic and indigenous water birds and migratory indigenous birds
have been recorded at Keawe‘nla. The area is not included within the critical habitat for protected
species. Mammal species that are expected to occur at Keawe'ula include mongoose, feral cat, mouse
and rat. These common species are found throughout the island.

Impacts and Mitigation. An earlier on-site wildlife survey conducted by Phillip Bruner in June, 1979
nates that no endangered or native species are known to inhabit Keawe‘ula. The improvements to the
Jeep Road did not disrupt any existing wildlife on the site. No rare or endangered species were or are

145 shown in the U.S. Fish & Wildlife Service's recent establishment of critical habitats for the island of Hawai'i. See:
http://pacificislands.fws.gov/CHRules/bigislandch_fs.pdf
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likely to be affected, since there is no evidence of threatened or endangered birds or mammals within
the Project Area or surrounding area. In addition, the area is not included within the normal habitat
for any of the 44 currently listed threatened or endangered Hawaiian animal species.?

3.4  HISTORIC, CULTURAL, AND ARCHAEOLOGICAL RESOURCES

Setting. The resources along the North Kohala coastline are highly significant for their potential to
yield information on prehistoric cultural patterns.  Surveys conducted by the Bishop Museum and

others have identified several noteworthy archaeological features at Keawe*ula,

A brief surface study was conducted at Keawe‘ula by Rose Schilt and Akd Sinoto in January 1980,
Of the 23 sites identified, 15 were discrete sites and 8 were restricted cluster perimeters. These
included enclosures, platforms, C-shaped and U-shaped structures. No functional interpretations
were made. The report indicates that no substantial variation of site types or distributions were
observed. The Habitation Complex (Site No. 2358) at Keawanui Bay, consisting of enclosure and
pavings, and Kehena Inland Complex (Site No. 2362) are not listed on the Hawai‘i State Register of
Historic Places (11/93) and have not been determined to be eligible for inclusion in the National
Register of Historic Places, but are listed on the Hawai‘i Inventory of Historic Places.

The U.S. National Park Service alleges that the Ala Kahakai’ follows an approximately 175-mile
portion of the prehistoric ala loa roughly paralle] to the seacoast extending from ‘Upolu Point down
the west coast of the island around Ka Lae (South Point), to the east boundary of Hawai'i Volcano
National Park at the site of the former ancient shoreline temple know as Waha’ula Heiau, which was
covered by lava flows in the 1990's. This “conceptual alignment of the Ala Kahakai” Encompasses
the entire leeward coastline of the North Kohala district. Although Keawe‘ula has been included in
the land ownership inventory of properties along the “theoretical trail route within the study area,”
Keawe'ula has not been identified as a significant cultura! site or resource in the Ala Kahakai,
National Trail Study and Final Environmental Impact Statement, prepared by the Department of the
Interior, National Park Service, Pacific West Region (January, 1998),

Cultural impact assessments must comply with the requirements of Chapter 343 (Hawai‘i Revised
Statutes; HRS), as amended by H.B. No. 2895 H.D. 1 of the Hawai'i State Legislature (2000) and
approved by the Governor as Act 50 on April 26, 2000. These laws require, infer alia, that
environmental assessments identify and assess the potential effects of any proposed project upon the
“..cultural practices of the community and State....” Chapter 343 was amended by the State
legislature because of the perceived need to assure that the environmental review process explicitly
addressed the potential effects of any proposed project upon *....Hawai'i’s culture, and traditional
and customary rights.”

Guidelines prepared and adopted by the State Office of Environmental Quality Control (OEQC)
1997) provide compliance guidance. Both Act 50 and the OEQC Guidelines for Assessing Cultural
Impacts mandate consideration of all the different groups comprising the multi-ethnic community of
Hawai‘i. This inclusiveness, however, is generally understated, and the emphasis of the cultural
impact assessment issue, and the intent and evolution of both the legislative action and the
guidelines—is clearly meant to be primarily upon aspects of Native Hawaiian culture—particularly
traditional and customary access and use rights.

Impacts and Mitigation. Although 23 archacological sites were identified in the 1980 survey, none of

these sites extended onto the Jeep Road and none of the road improvements completed by the
Applicant has impacted these or any other archaeological features at Keawe'ula (see Appendix A,

?See the U.S. Fish & Wildlife descriptions of these species and their hebitats, included in the following URL:
http://pacificislands.fws.gov/wesa/hawanimalsindex. html#Hawaiian

* The U.S. National Park Scrvice recommends a continuous historic trail menagement strategy for the development of this
trail along and near the coast of the island of Hawaii (see U.S. Federal Register, Junc 26, 1998 (Volume 63, Number 123)
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Archaeological Assessment Survey). In addition, these identified sites at K.cawe'ula are not among
those listed as historic properties in the Hawai'i State Register of Historic Places and have not been
determined to be eligible for inclusion in the National Register of Historic Places. The Applicant will
preserve in place the above Site Nos. 2358 and 2362, which are listed on the Hawai‘i Inventory of
Historic Places.

Although Keawe‘ula has been included in the land ownership inventory of properties along the
“heoretical trail route” of the ala loa, Keawe'ula has not been identified as 8 significant cultural site
or resource in the Ala Kahakai, National Trail Study and Final Environmental Impact Statement.
Thus, the improvements to the Jeep Road do not substantiaily impact cultural resources (see
Appendix B, Cultural Impact Assessment).

3.5 AIR QUALITY AND NOISE
Setting.

Air. The air quality in the area is largely affected by air pollutants from vehicular emissions and dust
generation from off-road vehicle operation. The predominant source of pollutants is from vehicular
exhaust along the Akoni Pule Highway created by commuters from North Kohala to Kona.

Noise. The noise generated in the vicinity of the Project Area is associated With existing vehicular
sources along the Akoni Pule Highway. Other noises in the Project Area corue from natural sources
(ocean and wind) and wildlife.

Impacts and Mitigation. Some generation of dust occurred during the project, but, over the long
term, the emplacement of gravel on the Jeep Road has led to an improvement of general air quality,
since vehicles on this road generate less dust than occurred before the gravel was introduced.

The Project caused minor, short-term increases in noise level in the Project Area. However, these
noises were generated only during normal daylight hours and had no substantial long-term impact on
noise levels in the area,

3.6 VISUAL RESOURCES AND OPEN SPACES

Setting, Keawe'ula is located along a stretch of highway that presently has 10 development along it
and remains in its natural condition. The present landscape of the Project Area is characterized by
scrub prasslands of no particular outstanding aesthetic value. Keawanui Bay is identified in the
General Plan with the North Kohala District as having natural beauty.

Impacts and Mitigation. One of the cbjectives of the Applicant is to preserve the aesthetic open
space, vista and views of the area. The Applicant believes that removal of some of the dead trees and
overgrown grassland has enhanced the aesthetic value of the Project Aré? and also enhanced the
scenic and open-space resources of the Project Area, goals that are consistent with the Open
designation of the General Plan and that have not caused any negative impact on the existing visual
resources in the area.

3.7 COASTAL RESOURCES

Setting. The rocky shoreline is characterized by an accumulation of limestone on a volcanic basalt
basement complex. The coastal resources between the low-tide matk and the upper reaches of the
wave-splash zone consist of jagged, barren lava platforms dotted with tide pools separated by
Keawec'ula Bay and Keawanui Bay. The bays contain small beaches made up of rounded basaltic
boulders mixed with scattered bleached limestone cobbles. The beaches 4r¢ wide in places and are
discontinuous. A 1980 assessment of the nearshore area of Keawe‘ula conducted by Dollar and
Boucher (November 1980) indicates that the biological communities present in the offshore areas are
highly adapted to the relatively stable and benign environmental conditions,
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The County of Hawai‘i Public Access to the Shoreline Inventory (1979) does not list Keawe‘ula as a
property that provides public access from the Akoni Pule Highway to Keawe'ula Bay and Keawanui
Bay. The Applicant has been provided with copies of the documentation utilized by the State
abstractor in determining the coastal alignment. The State abstractor’s report, dated March 31, 2000,
concludes that no mauka-makai access exists at Keawe‘ula, The Applicant strongly opposes any
public access to Keawe‘ula by foot or by vehicle, but does not dispute shoreline access via boat or
along the shoreline itself as allowed by law. The Applicant also does not dispute other access rights

allowed by law.

Impacts and Mitigation. The Project did not invoive any direct or indirect modifications to the
nearshore environment and did help to minimize erosion and therefore the introduction of sediments
into nearshore waters. Therefore, there was no physical disruption of coastal resources or nearshore
processes, By limiting access to the shoreline, the Applicant is helping to protect these coastal
resources from over-fishing, discharges of domestic and sanitary wastes, and other negative impacts
that generally occur at shoreline areas that have casy public access.

38 ACCESS

Setting. Private access to Keawe‘ula is restricted to access points designated pursuant to HRS 264-64
by the State of Hawai‘i Department of Transportation-Highways from the Akoni Pule Highway, a
State owned and maintained road, which has a 24-foot wide paved roadway surface and 6-foot wide
graveled shoulder, in a designated 80-foot wide right-of-way. A 10-foot wide graveled roadway leads
to Keawe'ula’s double entrance gate. There is no public access to Keawe‘ula from the Akoni Pule

Highway.
Impacts and Mitigation. The Project did not cause any substantial adverse impact upon access.

3.9 WATER RESOURCES

Setting. The nearest County of Hawai'i municipal water system is located at the Kawaihae Industrial
Park approximately six lineal miles south from the Project Area. No municipal water system is
available to the Project Area.

Impacts and Mitigation. The Project had no impact on public water systems.

3.10 VUTILITIES

Setting. Neither electricity nor telephone services are presently available in the Project Area. The
Project did not require these services, and the Applicant does not anticipate connection to these
services.

Impacts and Mitigation. Since neither electrical nor tclephone services were required for the Project,
there was no anticipated adverse impact upon electrical and telephone utility services.

3.11 POLICE AND FIRE PROTECTION .

Setting. Police protection services are provided by the North Kohala police station located in
Kapa‘au, approximately ten miles north of Keawe‘ula. Fire protection services are provided by the
North Kohala fire station located in Kapa‘au and the South Kohala Fire Station, located along the
Queen Ka‘ahumanu Highway, approximately 13 miles south of Keawe'ula.

Impacts and Mitigation. The Project increased the demand for police services due to increased
trespassing, vandalism, and terroristic activity. The North Kohala police station has responded to
these issues. The Project did not increase the demand for fire services and, because dead and dried
trees were removed, it may have reduced the demand for fire services. Thus no substantial impacts to
these services resulted from the Project.
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4.0 RELATIONSHIPS TO LAND USE PLANS,
POLICIES, AND CONTROLS

4.1 STATE LAND USE LAW

All lands within the State have been classified into one of our land use districts: Urban, Rural,
Agricultural and Conservation, by the State Land Use Commission, pursuant to Chapter 205, HRS. A
narrow coastal strip of Keawe‘ula along the shoreline is within the State Land Use Conservation
District, Resource (R) Subzone, and the remaining portion of Keawe*‘ula is within the State Land Use
Agricultural District, as delineated on Boundary Interpretation No. 99-16. This boundary
interpretation includes the note: “approximate State Land Use Agricultural/Conservation District
Boundary (follows jeep road as it existed in 1969).” This Boundary Interpretation is reproduced here
as Exhibit 8,

The Applicant submits that the State Land Use Conservation District Boundary is located further
makai along the shoreline based on the aerial photograph of the 1963/1964 field mapped, USGS
Reference: Keawanui Bay, which clearly indicates that the existing jeep road does not traverse the
entire parcel, but rather ends at the southern point of Keawe'ula Bay (see, Exhibit 4-1963/1964 USGS
Land Classification Map).

Section 205-2(e), HRS, provides that Conservation District shall include:

“..areas necessary for protecting watersheds and water sources; preserving scenic and
historic area; providing park lands, wilderness, and beach reserves; conserving endemic
plants, fish and wildlife; preventing floods and soil erosion; forestry; open space area whose
existing openness; natural condition, or present state of use, if retained, would enhance the
present or potential value of abutting or surrounding communities or would maintain or
enhance the conservation of natural or scenic resources; areas of value for recreational
purposes; other related activities; and other permitted uses not detrimental to a multiple use
conservation concept.”

Lands located within the State Land Use Conservation Districts are administered by DLNR, pursuant
to Chapter 183C, HRS,

As discussed in Section 3.0 of this EA, the Project was entirely consistent with these uses and did not
impair or compromise the natural and recreational resources in the area that the Conservation District
designation is designed to protect.

4.2 STATE ADMINISTRATIVE RULES GOVERNING LAND USES WITHIN
CONSERVATION DISTRICTS

Title 13 of the Hawai‘i Administrative Rules (HHAR), for DLNR under Subtitle 1, Chapter 5, regulates

land uses within the Conservation District, The rules establish five subzones within the Conservation

District: the Protective (P), Limited (L), Resource {R), General (G} and Specific subzones. All land

within the Conservation District has been designated within one of the five subzones by BLNR.

Keawe'‘ula is designated within the Resource (R) subzone,

Section 13-5-13, HAR, provides that the objective of the Resource (R) subzone “...is fo develop, with
proper management, areas fo ensure sustained use of the natural resources of those areas.” Further,
all identified land uses listed for the Protective (P) subzone (Section 13-5-22, HAR) and Limited (L)
subzone (Section 13-5-23, HAR) also apply to the Resource (R) subzone under Section 13-5-24,
HAR.

The Project is permitted within the Protective (P), Limited (L) and Resource (R) subzones, under
Sections 13-5-22, 23 and 24, HAR.
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43 HAWAI‘I STATE PLAN, CHAPTER 266, HRS

The Hawai'i State Plan, Chapter 226, HRS, establishes a set of goals, objectives and policies to serve
as long-range guidelines for the growth and development of the State. The following sections of the
Hawai‘i State Plan contain guidelines that are relevant to the Project.

Section 226-11. Objective and policies for the physical environment - scenic, natural beauty,
and historic resources.

Objectives: Prudent use of Hawai'i’s land-based, shoreline, and marine resources and effective
protection of Hawai‘i’s unique and fragile environmental resources.

Policies: Exercise an overall conservation ethic in the use of Hawai‘i’s natural resources.
Take into account the physical atiributes of areas when planning and designing activities and
facilities. Manage natural resources and environs to encourage their beneficial and multiple use
without generating costly or irreparable environmental damages. Encourage the protection of rare or
endangered plant and animal species and habitat native to Hawai'i. Pursue compatible relationships
among actives, facilities and natural resources. Promote increased accessibility and prudent use of
inland and shoreline areas for public recreational, educational, and scientific purposes.

Analysis: The Project was carried out in harmony with the existing physical environment. No
changes in the shoreline or topography were made.

Section 226-12. Objective and policies for the physical environment, scenic, natural beauty, and
historic resources.

Objective: Planning for the State’s physical environment shall be directed towards achievement
of the objective of enhancement of Hawai‘i’s scemic assets, natural beauty, and multiple-
cultural/historic resources.

Policies: Promote the preservation of views and vistas to enhance the visual and aesthetic
enjoyment of mountains, oceans, scenic landscapes and other natural features, Encourage the design
of development and activities that complement the natural beauty of the islands.

Analysis: The Project had no impact on the natural beauty and visual resources of Keawe'ula
Bay and Keawanui Bay. The aesthetic and historic resources of the area were preserved.

Section 226-13. Objective and policies for the physical environment - land, air, and water
quality.

Objective: Maintenance and pursuit of improved quality in Hawai‘i’s land, air and water
resources.
Policies: Promote the proper management of Hawai‘i’s land and water resources. Reduce the

threat to life and property from erosion, flooding, tsunamis, hurricanes, earthquakes, volcanic
eruptions, and other natural or man-induced hazards and disasters.

Analysis: The Project did not impact air quality and reduced erosion from the road, leading to
less introduction of sediments into the ocean and thus an improvement in water quality.

44 HAWAI‘l COUNTY GENERAL PLAN

The Hawai‘i County General Plan is a policy document for the long-range comprehensive
development of all land within the County of Hawai‘i. The plan contains goals, policies and
standards, as well as a set of land use maps, designated as the General Plan Land use Pattern
Allocation Guide (“LUPAG") maps, showing the location of desired land uses.

The LUPAG map designates a narrow coastal strip of Keawe'ula along the shoreline as “Qpen,” and
the remaining portion of Keawe‘ula as “Extensive Agricultural.” The Open designation includes
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parks and historic sites, Natural Areas and Reserves, Open Space Recreation Areas, Scenic Vistas and
View planes. The Extensive Agricultural designation includes pasture and range lands.

The Project did not conflict with the Open and Extensive Agricultural designation of the General
Plan, since it did not change the use of the land, and it preserved the existing visual resources and
historic features. These improvements were also entirely compatible with the County Agricultural
designation.

45 HAWAIl COUNTY ZONING

Keawe'ula is zoned under the Hawai'i County Zoning Code (Chapter 25, Hawai'i County Code) as
Agricultural, with a minimum lot size of 5 acres (A-5a). The Project is permitted under this zoning
district,

4.6 COUNTY SPECIAL MANAGEMENT AREA

Keawe‘ula is located within the Special Management Area (SMA), which runs along the Akoni Pule
Highway, as defined in Chapter 205A, HRS, and Rule 9 of the County of Hawai‘i Planning
Commission Rules.

Rule 9.4(10)C provides that: “Any proposed use, activity, or operation listed in paragraph B shall be
deemed to be ‘Development’ until the Director has determined it to be exempted from the definition of

‘development.’"

Pursuant to Planning Commission Rules 9-4(10)C and 9-10G, the Planning Director by letter dated
September 22, 1999, declared, inter alia, that the primary and accessory improvements to the Jeep
Road are consistent with Rule 9-4(10)B(ii) and are exempt from the definition of “development” and
the SMA Rule (see, Exhibit 6-SMA exemption letter.)

4,7 SHORELINE SETBACK AREA

The shoreline area of Keawe‘ula encompasses the 40-foot shoreline setback area as defined by Rule 8
of the County of Hawai‘i Planning Commission Rules. The Project was not in the shoreline setback
area (see, Exhibit 6-SMA exemption letter.)

4.8 ENVIRONMENTAL ASSESSMENT

Section 343-5(8)(2) HRS provides that any use that is proposed within any land classified as
Conservation District land by the State Land Use Commission under Chapter 205, is subject to the
Environmental Impact Statement law, Chapter 343, HRS. Section 343-5(c), HRS, provides that
applicants proposing actions subject to Chapter 343, HRS, “.. shall prepare an environmental
assessment of such proposed action at the earliest practicable time to determine whether an
environmental impact statement shall be required.”

This environmental assessment has been prepared to fulfill these requirements.
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5.0 IDENTIFICATION OF MAJOR IMPACTS AND
ALTERNATIVES CONSIDERED

51  MAJORIMPACTS

Due to the limited scope of the Project, the Project was not and is not expected to contribute to any
substantial economic, social or environmental concerns, or cause adverse environmental impacts. In
addition, no major long-term impacts are anticipated from the Project, since these activities were
permitted uses within the Conservation District Resource Subzone, pursuant to Sections 13-5-22, 23
and 24, HAR.

5.2  ALTERNATIVES TO THE PROJECT

5.21 NoAcTION

Because the Project has already been completed, and becausc the Board of Land and Natural
Resources has already cited the Applicant for failure to obtain the proper approvals for these
activities, the No Action alternative is not viable,

5.2.2 RESTORATION

Restoration of the Jeep Road to its condition prior to the completed improvements would entail
disturbance of the Conservation District that is comparable to or greater than the disturbance caused
by the original activities and might itself require the acquisition of a Conservation District Use
Permit. Furthermore, such restoration would be very likely to increase the vulnerability of the
roadbed to significant erosion during storm events, leading to potentially adverse affects on nearshore
marine resources. For these reasons, restoration is not a visble alternative to leaving the completed
improvements in place,
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6.0 DETERMINATION

6.1  SIGNIFICANCE CRITERIA

Hawai'i Administrative Rules §11-200-11.2 establishes procedures for determining if an
environmental impact statement (EIS) should be prepared or if a finding of no significant impact is
warranted. §11-200-11.2 (1) provides that proposing agencics should issue an environmental impact
statement preparation notice (EISPN) for actions that it determines may have a significant effect on
the environment. Hawai‘i Administrative Rules §11-200-12 lists the following criteria to be used in
making that determination:

In most instances, an action shall be determined to have a significant effect on the environment if it

1. Involves an irrevocable commitment to loss or destruction of any natural or cultural
resource;

2. Curtails the range of beneficial uses of the environment;

3. Conflicts with the State’s long-term environmental policies or goals as expressed in Chapter
344, HRS, and any revisions thereof and amendments thereto, court decisions, or executive
orders;

4. Substantially affects the economic or social welfare of the community or State;

L

Substantially affects public health;

6. Involves substantial secondary impacts, such as population changes or effects on public
Jacilities;
7. Involves a substantial degradation of environmental quality;

Is individually limited but cumulatively has considerable effect on the environment or
involves a commitment for larger actions;

9. Substantially affects a rare, threatened, or endangered species, or its habitat;
10. Detrimentally affects air or water quality or ambient noise levels;

11. Affects or is likely to suffer damage by being located in an environmentally sensitive area
such as a flood plain, tsunami zone, beach, erosion-prone area, geologically hazardous land,
estuary, fresh water, or coastal waters;

12. Substantially affects scenic vistas and view planes identified in county or state plans or
studies; or,

13. Requires substantial energy consumption.

6.2 FINDINGS

The Applicant evaluated the potential effects of the Project using the significance criteria of HAR
§11-200-12. In considering the significance of potential environmental effects, the Applicant has
considered the sum of effects on the quality of the environment and evaluated the overall cumulative
cffects of the Project. The Applicant has considered the expected consequences, both primary and
secondary, and the cumulative, as well as, the short- and long-term effects of the Project. As a result
of these considerations, the Applicant has determined that the approval of the Project by the Board of
Land and Natural Resources will have no significant effect on the environment since:

1. The improvements to the Jeep Road at Keawe‘ula did not and are not expected to impact
archaeological/cultural resources in the area that would involve an irrevocable commitment to loss or
destruction of any natural or cultural resources. The Applicant is committed to protecting and
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preserving Habitation Complex (Site No. 2358) at Keawanui Bay and the Kehena Inland Complex
(Site No. 2362).

3. The preparation of the environmental assessment is in compliance with Chapter 344, HRS,
and the Project did not and will not conflict with the short or long term policies, goals and guidelines
of Chapter 343, HRS.

4. The economic or social welfare of the community were positively affected from the creation
of construction-reiated jobs.

5, Public health was not and will not be affected, by the Project.

6. The Project did not and will not cause substantial secondary impacts, nor adversely affect
population changes on public facilities. Electrical and telephone services are not available to the
Project Area and are not anticipated to be connected to these services. There were and are no
additional burdens on public facilities anticipated from the road improvements.

7. As discussed in Section 3.0 of this EA, the Project did not and will not involve a substantial
degradation of environmental quality. It did not and does not compromise the character of Keawe‘ula
and surrounding area, but improves the resources of the land by preserving cultural sites, reducing the
possibility of erosion and sedimentation seepage into the coastline and preventing brush fire hazards
by the removal dead and diseased trees,

8. Keawe*ula will remain consistent in character and size with other undeveloped property in
the area, and will neither conflict with or intensify existing land uses, nor burden existing area
resources and available public services, and therefore the Project does not have a cumulative effect
upon the environment or involve 2 commitment for larger action.

9. There are no known rare, threatened, or endangered plant or animal species or habitats at
Keawe'ula or within the immediate vicinity. Keawe‘ula is not designated as critical habitat for any
threatened or endangered plants and does not constitute normal habitat for any of the listed threatened

or endangered animals in Hawai‘i.

10. The Project did not and will not detrimentally affect air or water quality or ambient noise
levels since the air quality in'the area is largely affected by air pollutants from vehicular rather than
natural sources. The Project did not and does not involve any direct or indirect modifications to the
nearshore environment nor elter shoreline processes. The minor, short-term increases in noise level
during completion of the Project were confined to normal daylight hours.

11.  Keawe‘ula is located outside of the 500-year flood plain and is in the lowest volcano risk
zone on the Island of Hawai‘i. Although the shoreline of Keawe‘ula is located within the Hawai'
County Civil Defense Agency’s tsunami evacuation area, there are no tsunami data for the Project
Area, and the shoreline along Keawe*ula has remained stable during seasonal coastal storms.

12. Keawe'ula is consistent with the character and size of other vacant parcels in the area and
does not substantially affect the visual resources of surrounding properties.
13. No substantial energy consumption was required for the Project, other than the consumption

of fizel for the trucks and earth-moving equipment that completed the work.

63 DETERMINATION

Based on the information described herein, the Project did not and is not expected to result in
significant social, economic, cultural or environmental impacts. Consequently, a Finding of No
Significant Impact (FONSI) is issued, subject to the public review provisions of Section 11-200 9.1,
HAR.
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7.0 PARTIES CONSULTED

71  DISTRIBUTION OF DRAFT ENVIRONMENTAL ASSESSMENT

The Applicant previously received consultation from government agencies and other organizations
during the preparation of an Environmental Assessment for the Project, as well as for other activities
that are not the subject of this CDUA. These groups included the County of Hawai'i Planning
Department, Department of Water Supply, State Department of Land and Natural Resources, Division
of Forestry & Wildlife, Na Ala Hele Trail & Access Systems, Engineering Branch, State Parks,
Hawai‘i District Branch, and Division of Aquatic Resources, Office of Hawaiian Affairs, the State
Office of Environmental Quality Control, Hui Lihikai/Citizens for the Protection of the N. Kohala
Coast, and Jonathan and Patricia Benjamin/Restore Beach Access Hawai'i through Steven Strauss.

This DEA was distributed to the individuals and organizations listed in Table 7-1.
Table 7-1 Draft EA Distribution List

Federal Agencies

Environmental Protection Agency, Pacific Islands IIU.S. Fish & Wildlife Service, Pacific Island Eco-
Contact Office Region

.S, Department of Agriculture, Natural Resources District Chief, Geological Survey, Department of the

Conservation Service [nterior
District Engineer, U.S. Army Engineer District,
Honolulu
State Agencies
. . Department of Business and Economic Development &
Office of Environmental Quality Control Tourism, CZM Office
State Department of Defense State Department of Agriculture
Department of Education DLNR Land Division
[[Department of Bawaiian Home Lands DLNR Historic Preservation Division
Office of Hawaiian Affairs DLNR Division of Forestry & Wildlife

State Department of Accounting and General Services |[[DLNR Division of Aquatic Resources
DLNR Na Ala Hele Trail & Access Systems,

Environmental Center, University of Hawai'i

Engineering Branch
County of Hawai‘i
Planning Department Fire Department
Department of Parks and Recreation Department of Water Supply

Libraries and Depositories
Hawai'‘i State Library Hawai'i Documents Center Hilo Regional Public Library

University of Hawai'i, Hilo Campus Library Kailua-Kona Regional Library
iIBond Memorial Library, Kapa‘au

7.2  WRITTEN COMMENTS RECEIVED AND RESPONSES

In response to the above distribution, we received written comments on the DEA from the parties
listed in Table 7-2. Copies of those letters and our responses to them are included at the end of this
section. For ease of reference, each comment letter is designated by a number, listed in this table and
reproduced on the copy of the comment letter.
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Table 7-2 Written Comments Received

., Lett
Name& Tiile of Commenter Organization Nufn;:r
Christopher Yuen, Director County of Hawai‘i Planning Department 1
.. . Environmental Management Division, State of
Thomas E. Arizumi, Chief Hawai‘i Department of Health 2
Patricia A. Benjamin Private Individual 3
Theresa Perez Private Individual 4
Steven D. Strauss, Esq. Attorney representing Benjamin and Perez 5
Genevieve Salmonson’ State of Hawai‘i Office of Environmental Quahty 6
Director Control
State Historic Preservation Division, State of
P. Holly McEldowney, Acting Hawai‘i Department of Land and Natural 7
: Administrator Resources
Peter L. Yee, Director Office of Hawaiian Affairs, State of Hawai'i 8
: Source: Compiled by Planning Selutions, Inc.
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Paul H. Rosendahl, Ph.D., Inc.
Archagological » Historical = Cultural Resource Management Sudies & Services

224 Waanuenua Avenuo + Hilo, Hawal'l 86720 * (B08B) 969-1763 - FAX (806) 961-6998
P.O. Box 23305 » GMF., Guam 08921 + (671) 472-3117 » FAX {671) 472-3131

PHRI Report 2366-110303 November €, 2003
Lisa A. Bail, Esquire Via Email
Goodsill, Anderson, Quinn & Stifel lbail@goodsill.com

1059 Alakea Street, Suite 1800
Honolulu, Hawai'i 96813

Subject: Archaeological Assessment Survey
“After the Fact” CDUA Project (CDUA-HA-3148)
Land of Kehena 2n, North Kohala District
Island of Hawai't (TMK:3-5-8-001:009)

Dear Ms. Bail;

At your request and on behalf of your client, Chandi Duke Heffner/Keawe‘ula LLC, Paul H.
Rosendahl, Ph.D.,, Inc. (PHRI) recently conducted an archaeological assessment survey related
to the “After the Fact” CDUA Project in the Land of Kehena gnd North Kohala District, Island
of Hawaii (TMK:8-5-8-001:009). This survey was carried out as part of the archaeological
consultant services being provided in connection with a pending Conservation District Use
Application (CDUA-HA-8148).

General Background

General Project Area Description

The area that is the subject of this report is a portion of Parcel 09 of TMK: 3-5-8-01. That
parcel consists of approximately 166 acres in the seaward portion of the Land of Kehena 2%, in
the District of North Kohala on the leeward side of the Island of Hawai'i. (See Figure 1, at end.)
With State Highway 270 (Akoni Pule Highway) defining the eastern parcel boundary; the parcel
extends west from the highway to the sea. The Kehena I**/Kehena 2 and the Puanui/Kehena
grd houndaries respectively define the northern and southern boundaries of the parcel. Elevation
ranges from O to ¢, 213 feet above mean sea level. Sato et al. (1973) classify the soils in the
Kehena 2 lowlands as extremely stony, very fine sandy loams. Terrain within the overall area
is generally characterized by slopes between 0-20%, with steeper slopes descending the
prominent ridges and range from 20-60%. The parcel was previously used by Parker Ranch for
cattle pasture, and this has likely affected the present vegetation pattern. The area has also been
burned over by fire at least once in recent history, as evidenced by charred trees, bulldozer-cut
roads, push piles, and various other disturbances apparently resulting from fire-suppression
activities.

The landscape within the parcel is strikingly dry, windswept, and arid. Mean annual rainfall
is 10 inches, and the leeward coastal location is dominated by the prevailing northeast trade
winds referred. These elements have combined to create a barren and deflated landscape where
thin soil layers are interspersed between the predominantly rocky ground surfaces. Several dry
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gulches representing intermittent stream courses are present, the largest of which bisects the
parcel and terminates at Keawanui Bay.

Grasses dominate the vegetation over most of the parcel. The immediate coastal margin,
however, consists of a dense, closed canopy of kiawe (Prosopis pallida) and koa-haole (Leucaena
glauca). The shoreline is formed largely by two shallow embayments, with Keawanui Bay
located in the central and southern portion of Kehena 24 and Keaweula Bay to the north. While
the shoreline along the bays has several inlets with small cobble and boulder beaches, much of
the shoreline consists of exposed pdhoehoe ledges that form steep sea cliffs.

The parcel incorporates two State land use designations, conservation and agricultural.
According to the State, the boundary between the two is the inland edge of the coastal jeep road
which is situated roughly parallel to the shoreline and along the general location of the 40-ft
elevation contour, with the Conservation District land extending seaward (southwest) to the
shoreline and the Agricultural District extending inland (northeast) to State Highway 270
{Akoni Pule Highway). With the exception of the private access road that leads from the
highway to the coastal jeep road and is thus located within the Agricultural District land, the
specific project area of the present archaeological assessment survey was restricted to the
Conservation District land-i.e,, the area from the inland edge of (and including) the existing
coastal jeep road to the shoreline (see Figure 1, at end).

Previous Archaeclogical Work

Portions of the parcel were surveyed for archaeclogical sites during six earlier studies. In
1924, Emory (n.d.) completed an extensive survey of the entire Kohala area and noted several
coastal sites, complexes including the one at Keawanui Bay. His survey was a cursory
examination, however, and did not provide detailed descriptions of the features. In 1964,
Soehren carried out a reconnaissance survey for the proposed Mahukona-Kawaihae Highway
(subsequently designated as Akoni Pule Highway). Soehren identified one site (F5-1) with
several cairns tentatively identified as graves in the seaward portion of Kehena ¢, which was
later designated SIHP Site 2391 during the 1972 State-wide Inventory of Historic Places
(SIHP).

During his survey of coastal leeward Kohala, Bonk (1968) identified three more sites within
the parcel. Using the Bishop Museum’s original site numbering system, the three sites were
designated F5-2, F'5-8, and F5-6. Site F5-2 was described as a significant prehistoric settlement
at Keawanui Bay, containing at least two canoe sheds, numerous house sites, and seven large
saltpans. Site F5-8 was described as a cleared area well-paved with coral and waterworn pebbles
situated c. 50 feet from the existing coastal jeep road. Bonk also identified a large area (Site F5-
6) with numerous house sites and other structures—including an apparent canoe launching ramp
and associated cance shed—on the point of land separating Keawanui and Keaweula Bays.

Two related studies were undertaken by Bishop Museumn on a series of leeward Kohala
parcels that included the parcel. The earlier of the two studies (Sinoto 1979) was a
reconnaissance conducted prior to a more formal archaeological survey (Schilt and Sinoto 1980).
The latter survey identified twenty-three sites and site clusters, the majority of which were
situated near the coast.

Archaeological Assessment Survey (October 29, 2003)

Background

The parcel was acquired by the present owner in 1999. In that same year, the owner
improved both the private access road situated within the Agricultural District land and
portions of the existing coastal jeep road by the addition of coarse gravel. In response to
allegations made to the Department of Land and Natural Resources (DLNR) by members of the
public that the road improvements work had involved unpermitted bulldozing within the
Conservation District resulting in the destruction of significant archaeclogical sites and other
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environmental violations, DLNR-Division of Conservation and Resources Enforcement
(DOCARE) conducted an investigation (DOCARE Report No. HA-01-207). Mr. Ed Lewis of
DOCARE conducted a site inspection of the affected area on October 20, 2000, during which he
found no evidence that any archaeological features had been disturbed.

Subsequently, on November 8, 2000, Mr. Lewis returned to the same area with Mr. Marc
Smith, the then-current State Historic Preservation Division (SHPD) staff archaeologist based
on Hawai'i Island, and together they conducted a second site inspection for the specific purpose
of identifying any damage to archaeological remains. According to the DOCARE report (Report
No. HA-01-207), Mr. Smith detected no damage to any archaeological site. While Mr. Lewis
explicitly anticipated eventual receipt of a written report from Mr. Smith, no such report has
been located—despite several requests to SHPD, and SHPD has recently indicated its conclusion
that Mr. Smith may not have ever produced or submitted a written report on the site inspection
prior to his subsequent resignation from SHPD and relocation to the mainland (SHPD letter
dated October 28, 2003 to L.A. Bail, Esq.).

Scope of Work

The basic objectives of an archaeological assessment survey are to determine the following:
(a) the general nature, extent, and potential significance of any archaeological-historical remains
that might be present, (b) the historic preservation implications of any such remains for the
feasibility of any proposed future development; and (c) the general scope of work and level of
effort for any subsequent archaeological-historic preservation work that might be appropriate
and/or required. The ultimate objective of any such subsequent work would be to comply with
all current historic preservation requirements of the Hawai‘i State Historic Preservation
Division (SHPD) and the Hawai‘i County Planning Department (HCPD).

More specifically, the purpose of the assessment survey undertaken for the “After the Fact”
CDUA Project in the Land of Kehena 2n was to determine whether recent land alteration
activities~i.e., improvements to the existing coastal jeep road, and associated erosion control and
tree removal~had damaged or destroyed any of the archaeological sites and features known to
be present within the Conservation District land portion of the parcel. Based on discussions
with Ms. Lisa A. Bail and Mr. Bruce Lamon of the law firm of Goodsill, Anderson, Quinn &
Stifel, a preliminary review of prior archaeological work done within the subject project area,
and familiarity with both the general project area and the current regulatory review
requirements of the SHPD and the Hawai'i County Planning Department, the following scope
of work was determined to be appropriate for the proposed assessment survey:

1. Conduct appropriate background review and research;

2. Mobilization-including all field work preparations, field crew travel time,
and demobilization;

3. Conduct variable intensity, sample coverage, pedestrian and vehicular
surface reconnaissance fieldwork of the portions of the project area in which
the various jeep road improvements had been carried out;

4. Conduct post-field analysis of field and other data; Prepare a written
assessment survey report-including description and evaluation of
assessment survey findings, and a scope of work and for any additional
archaeological work that might be required by various regulatory agencies
in connection with any development; and

8. Coordinate and consult with client, client representatives, agency staff, etc.
{as appropriate and/or required).
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Field Methods

Archaeological assessment survey fieldwork was conducted on October 29, 2008 by PHRI
Principal Archaeologist Paul H. Rosendahl, Ph.D. and PHRI Supervisory Archaeologist Alan B.
Corbin, M.A. Dr. Rosendahl and Mr. Corbin were accompanied by Perry J. White and Charles
L. Morgan of the firm of Planning Sclutions, Inc. The owner's caretaker, Mr. Lewis Rincon,
provided both access to the property and information relating his many years of association
with the property. Pedestrian inspection of the existing coastal jeep road and its immediate
vicinity within the Conservation District land was carried out by physically walking the entire
route of the coastal jeep road from the north boundary of the property to the south boundary.

Findings

With the single possible exception noted below, the assessment survey fieldwork did not
find physical damage of any kind to existing archaeological sites or features resulting from the
jeep road improvements work done in 1999 within either the Conservation District or
Agricultural District lands of the parcel. The single possible exception noted above involved the
apparent deposition of cobble and small boulders atop a corner of a previously unidentified small
archaeological feature located immediately adjacent to and seaward of the existing coastal jeep
road at the north boundary of the parcel. It appeared that in the course of the construction of a
low soil and stone berm across the jeep road at the property boundary, the operating machine—
most likely a small front-end loader—either disturbed or deposited a small pile of cobble and
small boulders atop the inland edge of a previously unidentified small archaeological feature.
Closer archaeological inspection, probably including limited removal of rock material, would be
needed to determine more accurately the specific nature of the disturbance; in any case, the
extent of the disturbance is both small and restricted, and the physical integrity of the structural
feature remains basically intact.

Conclusion

Based on the negative findings of the assessment survey fieldwork, it is my professional
opinion that-with the one minor possible exception noted above-the jeep road improvements
and related activities carried out in 1999 by the current property owner did not damage or
destroy any significant archaeological sites and features. This assessment confirms the earlier
negative findings of the initial DOCARE site inspection conducted on October 20, 2000 and the
subsequent combined DOCARE and SHPD site inspection conducted on November 8, 2000.

With regard to any additional archaeological work, it is my professional opinion that the
only appropriate work possibly needed would be to conduct an adequate inventory survey of the
Agricultural District land—i.., that portion of the parcel inland of the existing coastal jeep road
which is Conservation District boundary before undertaking any new uses of the Agricultural
District land which involve disturbance of soil and rock. This opinion differs from that
expressed by SHPD in its review letter to Mr. Perry White dated September 19, 2003
responding to the Draft Environmental Assessment for Road Improvements (Planning
Solutions 2008) in which SHPD recommended no action on the pending CDUA (CDUA-HA-
8148) until an inventory survey report covering the entire parcel and meeting current SHPD
standards had been reviewed and approved.

My opinion is based on the fact that no additional work is proposed by the current property
owner in either the Agricultural or Conservation District lands and the only immediate historic
preservation issue relating to the Conservation District land is whether or not the jeep road
improvements work done in 1999 damaged any of the significant archaeological sites, and this
issue has been resolved in the negative by both the two earlier DOCARE site inspections
conducted in late 2000 and our own recent assessment survey fieldwork. This opinion was
discussed on October 6, 2008 with Dr. Pat McCoy, SHPD Staff Archaeologist for Hawai'i
Island, and Dr. McCoy concurred (pers. comm.).



PHRI Report 2366-110303 5

Thank you for the opportunity to provide you with archaeological and historic preservation
services. Should you have any questions, or need any further information, please contact me at
my Hilo office (808-969-17683).

Sincerely yours,

Q. LY

Paul H. Rosendahl, Ph.D.
President and Principal Archaeologist
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Letter 2866-110508 November 6, 2003

Perry J, White
Planning Solutions, Inc.
210 Ward Ave.

Ward Plaza, Suite 830
Honolulu, HI 96814

Subject: Cultural Impact Assessment for Draft Environmental Assessment
(DEA)
CDUA HA-38148 (Board Permit) Chandi Duke Heffner
Improvements to Existing Jeep Road Kehena 2nd
North Kohala District, County of Hawaii TMK: (8)5-8-1:9

Dear Mr, White:

On October 29, 2008, the Department of Land and Natural Resources, Office of
Conservation and Coastal Lands, forwarded to you a letter from the Office of Hawaiian
Affairs (OHA) dated October 16, 2008, commenting on the above-referenced Draft
Environmental Assessment. The letter acknowledges that it was sent after the
September 22, 2003, deadline for comments. In that letter, OHA stated, “OHA requests
that a permit not be given until a full cultural assessment is done, and until OHA has
had time to review the document.” Notwithstanding the lateness of OHA’s request, you
asked that we investigate its claims and prepare a letter addressing them.

The purpose of this cultural impact assessment is to comply with the requirements
of Chapter 343 (Haw. Rev. Stat.), as amended by H.B. No.2895 H.D. 1 of the Hawai'i State
Legislature (2000) and approved by the Governor as 4c 50 on April 26, 2000, and
which among other things requires that environmental impact statements identify and
assess the potential effects of any proposed project upon the “..cultural practices of the
community and State...." Chapter 343 (Haw.Rev.Stat) was amended by the State
legislature because of the perceived need to assure that the environmental review
process explicitly addressed the potential effects of any proposed project upon
“....HawaiTs culture, and traditional and customary rights.” Guidelines previously
prepared and adopted by the State Office of Environmental Quality Control (OEQC) in
1997 provide compliance guidance. Both Act 50 and the OEQC Guidelines for dssessing
Cultural Impacts mandate consideration of all the different groups comprising the multi-
ethnic community of Hawai'i. This inclusiveness, however, is generally understated, and
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the emphasis is clearly meant to be primarily upon aspects of Native Hawaiian culture—
particularly traditional and customary access and use rights.

"The scope of work and methodology for this cultural impact assessment is based on
the general assumption that the level of study effort appropriate in any project-specific
context should involve the consideration of several factors. The most relevant of these
are: (a) the probable number and significance of known or suspected cultural properties,
features, practices, or beliefs within or associated with the specific project area; (b) the
potential number of individuals (potential informants) with cultural knowledge of the
specific project area; (c) the availability of historical and cultural information on the
specific project area or immediately adjacent lands; (d) the physical size, configuration,
and natural and human modification history of the specific project area; and (e) the
potential effects of the project on known or expected cultural properties, features,
practices, or beliefs within or related to the specific project area. Consideration of these
factors within the specific nature and context of the after-the-fact Conservation District
Use Permit Application (CDUA) which this report supports indicates that the most
appropriate level of study for an adequate assessment of potential cultural impacts is a
limited or abbreviated assessment study.

The Applicant's CDUA seeks “after-the-fact” approval for improvements to the
portions of the jeep road that are within the Conservation District and associated
erosion control and tree removal improvements within the Conservation District. For
reasons outlined below, we believe that the work covered by the application did not
adversely affect any cultural practices.

The grading and placement of gravel within the Conservation District occurred
along the existing coastal jeep road. There were no Native Hawaiian traditional cultural
practices that took place within the boundaries of the pre-existing road. The
improvements to the jeep road, which are the subject of the after-the-fact application,
did not restrict access to any gathering areas, but instead may have actually facilitated
access to any such adjacent areas. The CDUA in Section 8.7 states that the Applicant
“does not dispute access via boat of along the shoreline itself as allowed by law. The
Applicant also does not dispute other access rights allowed by law.”

Although a soil and rock berm was created across the coastal Jeep road on the
northern property boundary to restrict vehicle access, the berm does not restrict
pedestrian access as would typically have been used in the pursuit of any traditional and
cultural practices. Furthermore, as observed during my recent visit to the property on
October 29, 2008, the berm now appears to be ineffective in preventing vehicular access
to the property.

The CDUA also seeks a permit for removal of fallen and dead kiawe trees to prevent
the outbreak of brush fires during times of drought. Kiawe trees are a non-native species
introduced to the Kohala coast of Island of Hawaii early in the 2ot century and could
not have been the subject of any traditional and cultural Hawaiian practices,

Contemporary cultural practices on the parcel that includes the area covered by the
CDUA have been explored during depositions taken of plaintiffs in the matter entitled
Malama Na Kahakai et al. v. Heffrer, Civil No. 01-1-0059 (Third Circuit Court).
Contemporary practices at Keawe'ula include fishing and crabbing. ‘Opihi, sea urchins,
limu, and lobster are gathered, Both alze, a white rock ground for medicine, and salt are
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collected from the shoreline. None of the plaintiffs described contemporary gathering
practices as taking place within the roadway that is the subject of this after-the-fact
application. Furthermore, pedestrian access to the property is not restricted, and
therefore any legitimate traditional gathering practices by Native Hawaiian cultural
practitioners have not been restricted.

In summary-based on the fact that the improvements were limited to an existing
modern era jeep road, that the affected trees were both dead and of a species not
introduced to the Island of Hawai'i until the early 20% century, and on the lack of
significant damage to any archaeological sites or features, it is my opinion that there is
no “significant effect” or any adverse impact upon cultural practices of the community
and State which would warrant further assessment, investigation, or mitigation. Within
the boundaries of the CDUA project area, there is no indication of use for traditional
cultural purposes by either Native Hawaiian cultural practitioners or individuals of any
other cultural affiliation.

Sincerely yours,

Qw LLQ»-JM

Paul H. Rosendahl
President and Principal Archaeologist
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WARRANTY DEED OF 2002

EXHIBIT 3



LAND COURT SYSTEM

P 3
b L amla
[

MR R

El“""-‘ H " - ":.l‘t‘!f"‘__t

. -
\-ll—. ‘-

JA& R

—) S

REGULAR SYSTEM

Return by Mail () chku%S(XX) To:
Lisa A. Bail,
Goodsill Andcrson uinn & Stifel
1099 Alakea Street, Suite 1800
Honolulu, Hawaii 96813

Tax Map Key No.: (3) 5-8-001-009

Total pages: 8

WARRANTY DEED

THIS Deed is made as of this 23rd day of January, 2002, by CHANDI DUKE

HBEFFNER, unmarried, hereinafter called the “Grantor,” and KEAWE'ULA, LLC, a

Hawaii Jimited liability company, whose address is P.O. Box 6773, Kamuela, Hawaii

96743, hereinafier called the “Grantee.”

WITNESSETH:

That for Ten Dollars ($10.00) and other good and valuable consideration paid by

the Grantee, the receipt of which is hereby acknowledged, the Grantor does hereby grant,

" bargain, sell and convey unto the Grantee, as tenant in severalty, in fee simple:

All of that certain real property more particularly described in Exhibit A attached

hereto and made a part hereof;

General: 409087.1



And the reversions, remainders, rents, issues and profits thereof and all of the
estate, right, title and interest of the Grantor, both at law and in equity, therein and
thereto;

TO HAVE AND TO HOLD the same, together with all buildings, improvements,
rights, easements, privileges and appurienances thereon and thereto belonging or
appertaining or held and enjoyed therewith, unto the Grantee according to the tenancy
herein set forth, forever.

AND, the Grantor does hereby covenant with the Grantee that the Grantor is
seized of the property described in said Exhibit A in fee simple; that said property is free
and clear of and from all liens and encumbrances, except for the lien of real property
taxes not yet required by law 1o be paid, and except as may be specifically set forth in
said Exhibit A; that the Granlo.r has good right to sell and convey said property, as
aforesaid; and that the Grantor will WARRANT AND DEFEND the same unto the
Grantee against the lawful claims and demands of all persons, except as aforesaid,

The Grantee acknowledges the physical condition of the property and other
improvements and the personal property (if any) constituting a part of the property
described in Exhibit A and accepts same AS IS as of the date hereof, without any
representations or warranties whatsoever, either express or implied, by Grantor or any
person on behalf of Grantor, as to the condition, state or repair, operating order, safety,

structural soundness or fitness thereof for any purpose whatsoever.



The conveyance herein set forth and the warranties of the Grantor concerning the
same are expressly declared to be in favor of the Grantee, and the Grantee’s heirs,
devisees, personal representatives, successors, successors in trust and assigns.

The terms **Grantor” and “Grantee,” as and when used herein, or any pronouns
used in place thereof, shall mean and include the masculine, feminine or neuter, the
singular or plural number, individuals, partnerships, trustees, corporations or other
entities and their and each of their respective heirs, devisees, personal representatives,
successors, successors in trust, and assigns, according to the context thereof, All
covenants and obligations undertaken by two or more persons shall be deemed to be joint
and several unless a contrary intention shalil be clearly expressed elsewhere herein.

IN WITNESS WHEREOQF, the Grantor and the Grantee have executed these

presents as of the day and year first above written.

CHANDI DUKE HEF

“Grantor”

KEAWE'ULA, LLC, a Hawaii limited
liability company

By (i /j
Chandi Duke Heffner
Member

“Grantee”



STATE OF HAWAI )
) ss:

CITY AND COUNTY OF Xasssety )

2
On this 2<%~ day of 'Sa:\o_-:...u-\‘ , 20 A before me
personally appeared CHANDI DUKE HEFFNER, to me known to be the person

described in and who executed the foregoing instrument, and acknowledged that she

executed the same as her free act and deed.

v C‘.ﬂ-&—- &ooeoe—
Notary PuBlic, State of Hawaii
Print Name: Capdie Bien
My Commission expires: _Q\~\%- oY%

e



STATE OF HAWAII ;
ss:

CITY AND COUNTY OF Y eumll )

On this i?f‘_" day of D b“‘\\‘—ﬁ-"ﬁ-\\ , 20022, before me
personally appeared CHAND] DUKE HEFFNER, to me personally known, who, being
by me duly swom or affirmed, did say that such person executed the foregoing
instrument as the free act and deed of such person, and if applicable, in the capacity

shown, having been duly authorized to execute such instrument in such capacity.

v Notary PMC, State of Hawaii
Print Name: c,-\-ee-m_ Bieow

My Commission expires: . €\ ~\& ~CY




EXHIBIT A

All of that certain parcel of land (being portion(s) of the land(s)
described in and covered'by Royal Patent Number 7680, Land Commission
Award Rumber B559-B, Apana 4 to William C. Lunalilo) situate, lying
and being at Kehena 2nd, District of North Kohala, Island and County
of Hawaii, State of Hawaii,being PARCEL 16-1, and thus bounded and

described:

Beginning at the north corner of this parcel of land, on the
southwesterly side of Kawaihae-Mahukona Road, the coordinates of said
point of beginning referred to Hawaiian Plane Coordinate Grid System
{Zone 1) being 470,208.28 feet north and 367,%33,82 feet east, and
running azimuths measured clockwise from true south:

i. 3as* 13 264.11 feet along the southwesterly
side of Kawaihae-Mahukona Road;

2. 68° 13 20.00 feet along the southwesterly
6ide of Kawaihae-Mahukona Road;

a. 338° 12t 200.00 feet along the southwesterly
gide of Kawaihae-Mahukona Road;

4. 248 13 20.00 feet along the soi:thwesterly
side of Kawaihae-Mahukona Road;

5. 33e* 13 800.00 feet along the scuthwesterly
side of Kawaihae-Mahukona Road;

6. 6e°* 13! 10.00 feet along the southwesterly
side of Xawaihae-Mahukona Road;

7. 338 a3 200.00 feet along the southwesterly
gide of Kawaihae-Mahukona Road;

8. 248¢ 13° 10.00 feet along the southwesterly
side of Xawaihae-Mahukona Road;

9. 338° 13 600.00 feet along the southwesterly
side of Kawaihae-Mahukona Road;

10. 68° 13! 30.00 feet along the southwesterly
side of Kawaihae-Mahukona Road;

11. 33s° 13! 200.00 feet along the southwesterly
side of Kawaihae-Mahukona Road;

12, 248° 13 10.00 feet along the southwesterly
side of Rawaihae-Mahukona Road;



13.

T 14.

15.

i6.

17.

i8.

15.

33se°

68°

338°

248°

3age

248°

338°

45*°

Thence

158¢°

232°

13!

12

13!

13t

13

13!

i3

oB!

following along highwater

a7

49!

450.00

10.00

250. 00

20:00

250.00

16.00

54.83

20" 2,448.00

3g" 3,615.76

ao~ 2,308.00

feet along the southwesterly
side of Xawaihae-Mahukona Road;

feet along the southwesterly
side of Kawaihae-Mahukcna Road;

feet along the southwesterly
side of XKawaihae-Mahukona Road;

feet along the southwesterly
side of Kawaihae-Mahukcona Road;

feet along the southwesterly
side of Kawaihae-Mahukona Road;

feet along the southwesterly
gide of Xawaihae-Mahukona Road;

feet alvng the pouthwesterly
side of Kawaihae-Mahukona Road;

feet along L.C. Aw, 9971, Apana
10 to W. P. leleiochokuy, to
highwater mark at seasghore,
pasging over a pipe in cencrete
marked K-1 at 2,138.12 feet;

mark at seashore, the direct
azimuth and distance being:

feet;

feet along the Government land
of Kehena 1st, passing over a
pipe in concrete marked 201 at
79.57 feet, to the point of
beginning and containing an. area
of 166.046 acres, more or less.

BEING THE PREMISES ACQUIRED BY WARRANTY DEED

GRANTOR

GRANTEE

RECORDED

"

MAHOLA, INC., S5uccessor General Partner of Mahukona
Properties, a Hawaii limited partnership

CHANDI DUKE HEFFNER, unmarried, ac Tenant in

Severalty

April 21, 1995

Document No. 99-062894



SUBJECT, HOWEVER, to the following:

Regexrvation in favor of the State of Hawaii of all mineral and
metallic mines.

Locaticn of the seaward boundary in accordance with the laws of
the State of Hawaii and shoreline setback line in accordance with
County regulation and/or ordinance and the effect, if aay, upon
the area of the land described herein.

Such trails that may exist crossing these premises.

Restriction of rights of vehicle access into and from Kawaibhae-
Mahukona Road, Project No. A-270-01-62, except where such access
is permitted, as shown cn Tax Map.

Claims arising out of customary and traditiomal rights and
practices, including without limitation those exercised for
subsistence, cultural, religious, access or gathering purposes,
as provided for in the Hawaii Constitution or the Hawail Revised
Statutes.

E7l



EXHIBIT 4: 1963-64 LAND CLASSIFICATION MAP
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L. S. Bulletin No. 6
November 1965

DETAILED LAND CLASSIFICATION-ISLAND OF

H. L. Baoker, Director and Land Economist

T. Sahare, Land Clasification Specialist

T. M. Rysn, Jr. Land Classification Specialist

E. T. Murabayoshi, Jr. Land Classification Specialist
A. Y. Ching, Jr. Land Classification Specialist

F. N. Fujimura, Jr. Specialist in Carlography

I. Kuwahara, Ir. Specialist in Geogrophy

LAND STUDY BUREAU
University of Hawaii
Honclulu, Hawaii

HAWAILI




EXHIBIT 5: SITE MAP AND PHOTOGRAPHS
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EXHIBIT 6: SMA EXEMPTION LETTER




Stephen K. Yamushiro
Muyar

Virginla Goldstein
Directur

Russell Kokubun
Depury Direcior

@ounty of Hafuaii

PLANNING DEPARTMENT

25 Aupun] Street, Room 109 « Hilo, Hawali 96720-4252
(B08) 961-8288 » Fax (808) 961-8742

September 22, 1999

Mrs, Chandi Duke Heffner

¢/o Wendelin L. Campbell

Campbell & Campbell, Attorneys-at-Law
Haina Cottage - Suite 5

65-1235 -A- Opelo Road

Kamuela, HI 96743

Dear Mrs. Heffner:

SMA (Special Management Area) Use Permit
Assessment Application (SMAA 99-27)

Applicant: Chandi Duke Heffner
Request: To Establish Pasturage for Donkeys, Other Ranch Animals,

& Animal Husbandry w/ Accessory Improvements

TMEK: 5-8-01: 09, Kehena 2d, N, Kohala, Hawaii Island

Declaration of Exemption from SMA Rules. Pursuant to SMA Rule 9-4(10)C, it is the
Director's determination that the proposed donkey pasturage with accessory improvements and
the improvements 1o the existing jeep road are exempt from the definition of "development.”
Therefore, in accordance with Rule 9-10G, the Planning Director declares that the proposal is

exempt from the SMA rules.

Agricultural Use. Consistent with Rule 9-4(10)B(viii), the proposed animal pasturage and animal
husbandry use with accessory improvements are exempt, This SMA rule provides for the
exemption of animal husbandry and/or other agricultural purposes. On-site (Private) Jeep Road..

Repair or Maintenance, The primary and accessory improvements to the existing jeep road are
consistent with Rule 9-4(10)B(ii) or (vi). These improvements are exempt by this rule because it
constitutes either the repair or maintenance of a road or of an existing use, the unpaved jeep trail.

SEp 2 3 1939




Mrs. Chandi Duke Heffner
Page 2
September 22, 1999

v The SMA exemption js granted for the
proposed project improvements consistent with the applicant's description and representations as
stated in the SMA assessment application materials, the submitted site plans, and discussions with
staff. The SMA exemption is approved for the following improvements or uses:

1. Perimeter Fencing & 40 feet Shoreline Setback Area. The purpose of the fencing is
for domestic or ranch animal pasturage and animal husbandry. Emplacement of perimeter
fencing is approved for parce] 09 along its front property line facing the State Akoni-Pule
Bighway and along the North and South side property lines from the highway frontage lot
Jine makai to and only until the 40 (forty) feet shoreline setback line.

Shoreline Setback. The shoreline setback area is paraliel 1o the parcel's coastline. The
side property line fencing is not approved to encroach into the 40 feet shoreline
setback area. A shoreline setback variance is required to emplace fencing or any other
structure within the 40 feet shoreline setback.

Zoring Code Requirements, The maximum height limit of a perimeter boundary
fence built at the property line is subject to the following two criteria: a solid wall fence is

not to exceed a 6 (six) feet height limit; a "see-through" fence (e.g., one constructed of
wire or chain link material) is not to exceed an 8 (eight) feet height limit.

2. Brackish Well Construction

3. Installation of Water Troughs

4, Planting of Shade Trees

5. Accessibility Improvements to the Existing On-site (private) Jeep Road

6. Coastal Shoreline Lateral Access. According to the applicant, lateral shoreline access will
be preserved. : :

Permitted Use: Consistent with Zoning, Because parcel 09 is within the county's SMA zone itis

subject 10 the Haweii County Planning Commission's SMA Rule 9 regulations and the state
Coastal Zone Management laws of Haw. Rev, Stat. Chapter 205A. In addition, according to the
County's zoning tax maps, parcel 09 is subject to or split-zoned by two state land use
designations: generally, the state zoning boundary line designates a mauka portion of parcel 09 in
the state "Agricultural" district and the makai portion is in the state "Conservation® district.



Mrs. Chandi Duke Heffner
Page3
September 22, 1999

This project is a permitted use consistent with the state and county Jand use criteria as well as

SMA Rule 5.
. npn e son™ Disyricts. The jurisdiction of "C" lands is

governed by the State DLNR (Department of Land & Natural Resources). Haw. Rev. Stat. sec.
205-5(a). Where this project is located in parcel 09's State "C" district it may be subject to
DLNR's conditional use permitting procedures, the CDUA (Conservation District Use
Application). Haw. Admin, R. 13-2-1 (1990). To determin€ if a State CDUA permit is required,

please consult with the below agency.

State of Hawaii - Depariment of Land & Natural Resources

Land Management Division - Planning & Technical Services Branch
P.0. Box 621, Honolulu, HI 96809 Ph: (808) 574-0414

State Government Offices, Oahu, Toll Free: 974-4000, ext. 4-0414

Waiver of Shoreline Survey. According to the applicant's representations, the project's location
will be in the mauka portion of the parcel near to the state pighway. Proposed holding tank sites
nearest 1o the coastline will be approximately 100 feet (+/-) from the shoreline, Consequently,
submission of a shoreline survey is waived pursuant to SMA Rule 9-10B(8) because the pr oject’s
setback locations will'be at & considerable distance from the shoreline, exceeding the minimum 40
feet shoreline setback requirement of Planning Department Rule 11-5(a). Pursuant to Planning
Department Rule 11-45(c), submission of a certified shoreline survey is waived because of the
special or unusual physical circumstances or conditions of the land: the project's setback from the
shoreline will exceed Rule 11's mandatory minimum 40 fees Shoreline setback requirement; and
secondly, the agricultural nature of the proposed use with ii$ low density structures will maintain

the parcel's existing open space.

Any questions on this matter can be discussed with staff planner, Earl Lucero.
Ph: 961-8288.

Sincerely,
\ v
\.iIRW(ggl\\l\'{:ib GO STEINLB%1

Planning Directo

EML:gp
f\wp60iear\smalsmaa9927.eml




EXHIBIT 7: BLNR MARCH 11,2003 LETTER



LINDA LINGLE

GOV ‘ANOR

STATE OF HAWAIll

DEPARTMENT OF LAND AND NATURAL RESOQOURCES
LAND DIVISION
P.O. Box 621

HONOLULU, HAWAII 96809

Ref.:PB:MM

Ms. Chandi Heffner
Akoni Pule Highway
P.O. Box 6773
Kamuela, Hawaii- 86743

Dear Ms. Heffner:

PETEA T. YOUNG
IRFERSON

CHA
BOARD OF LAND AND NATURAL RESOURCES

ERNEST LAU
DEPUTY DIRECTOR

DEAN A. NAKAND
ACTING DEPUTY DIRECTOR FOR
THE COMMISSION ON WATER
REOURCE MANAGEMENT

AQUATIC RESOURCES
DOATING AMD DCEAN RECAEATION
COMMISSICH ON WATER RESOURCE
MAKAGEMENT
CONSERVATION AND RESOURCTS
RCEMENT

Ref: File No.: HA-01-19

We wish to inform you that on February 28, 2003, the Board of Land and Natural
Resources found you in violation of Chapter 13-5, Hawaii Administrative Rules, and
Chapter 183C, Hawaii Revised Statutes, for failing to obtain the appropriate approvals
for unauthorized road improvements at North Kohala, Hawaii (TMK: (3) 5-8-001:009).

In addition tﬁe Board has imposed five conditions, paragraph C was amended by the

Board (as noted below):

A. That the Board of Land and Natural Resources finds that the alleged violated the
provisions of Title 13-5 Hawaii Administrative Rules, and Chapter 183C, Hawaii
Revised Statutes by failing to obtain the CDUA approval required by the Board's

August 27, 1999 decision;

B. That the Board imposes fines to cover all administrative costs totaling $607

[$307.00 DOCARE and $300.00 Planning Staff];

C. That upon payment of the fine by the alleged by July 1, 2003,

the alieged shall

submit a Conservation District Use Application by July 1, 2003 for the subject

.road improvements, to determine their final disposition. Additional land use

elements may also be included in the application.

If damage to

archaeological/cultural resources is discovered during the application process,
the Department and Board may levy additional fines and requirements on the

applicant;



D. That in the event of failure to comply with item B and/or C, the Board of Land and
Natural Resources impose a fine of $2,000 per day, from November 26, 1999 to
the present, pursuant to Chapter 183C, HRS: and

E. That in the event of failure of the alleged to comply with items B, C and D, the
matter shall be turned over to the Attorney General for disposition, including all
administrative costs.

Please acknowledge receipt of this approval, with the above noted conditions, in the
space provided below. Please sign two copies. Retain one and return the other within
(30) days.

Should you have any duestions, please contact Matthew Myers of our Planning
Branch staff at 587-0382.

Aloha,

Dierdre S. Mamiya, Administrator
Land Division

Receipt acknowledged:

Applicant's Signature

Date

cc: Hawaii Board Member
Hawali District Land Office
Chairperson

DOCARE (Hawalii)
Lisa A. Bail, Esq, Goodsill Anderson Quinn & Stifel



EXHIBIT 8: LAND USE DISTRICT INTERPRETATION



BENIAMIN J. CAYETANOD
QOVERNOR

Ire

ESTHER UEDA
EXECUTIVE OFFICER
STATE OF HAWAII
CEPARTMENT OF BUSINESS, ECONOMIC DEVELOPMENT & TOURISM Lci.
LAND USE COMMISSION U
P.O. Box 2358 - = X
Honolulu, H1 96804.2359 L,'_". T —— -
Telaphone: 808-587-3822 =T - '-ED e
Fax; 808-587-3827 - o -
.L:-.:. - - -
January 6, 2000 =Tl o -
George K. Lindsey, Jr.. Esq. "-E"’;‘-E._- C;-’n
1111 Bishop Street, Suite 515 = o)
Honolulu, Hawai'i 96813 v
Dear Mr. Lindsey:
Subject: BOUNDARY INTERPRETATION No. 99-28 for Tax Map Key: 5-8-01: 9,

. Kehena 2nd, North Kohala, Hawai'i

This is a Pursuant to your October 21, 1999, letter requesting a boundary interpretation for the
subject parcel, please be advised that we have determined an approximate location of the State Land Use
Agricultural/ Conservation District boundary.

Our determination is based on the Commission’s records and official maps currently on file at our
office.

Copies of the “Shoreline Certification Maps Showing Parcel 16-1",

with the approximate location
of the State Land Use Agricultural / Conservation District boundary delineated is enclosed for yous
reference.

Should you have any questions, please feel free to call Fred Talon or Bert Saruwatari of my staff
at 587-3822, '

Sincerely,

ESTHER UEDA
Executive Officer

EU:ft

encl:  Shoreline Certification Maps Showing Parcel 16-1, dated January 6, 2000

TR

cc: 3 Timothy E. Johns, BLNR Chairperson (w/encl.)
Virginia Goldstein, Hawai'i County Planning Director (w/encl.)
5. Kalani Schutte, Deputy Finance Director (w/encl.)
County of Hawai'i, Real Property Tax Division, Mapping Section

a, ni S

TRET A
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APPROXIMATE STATE LAND USE AGRICULTURAL /
CONSERVATION DISTRICT BOUNDARY (FOLLOWS
MAUKA SIDE OF JEEP TRAIL AS IT EXISTED IN 1969) —
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